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Rules and Regulations 


This section of the FEDERAL REGISTER 
contains regulatory documents having 
general applicability and legal effect, most 
of which are keyed to and codified in 
the Code of Federal Regulations, which is 
published under 50 titles pursuant to 44 
U.S.C. 1510. 

The Code of Federal Regulations is sold 
by the Superintendent of Documents. 
Prices of new books are listed in the 
first FEDERAL REGISTER issue of each 
month. 


OFFICE OF MANAGEMENT AND 
BUDGET 


5 CFR Part 1320 


Coltections of information in Federal 
Acquisition Regulations 


AGENCY: Office of Management and 
Budget, Office of Information and 
Regulatory Affairs. 


ACTION: Notice concerning collections of 
information in Federal Acquisition 
Regulations. 


summanRY: This notice is being issued to 
inform all affected parties of our intent 
to review collections of information 
contained in the Federal Acquisition 
Regulation and agencies’ implementing 
and supplementing regulations, under 
the Paperwork Reduction Act of 1980, 
prior to April 1, 1984. 


FOR FURTHER INFORMATION CONTACT: 
Edward C. Springer, Office of 
Information and Regulatory Affairs, 
Office of Management and Budget, 
Room 3235, New Executive Office 
Building, Washington, D.C. 20503; 
telephone (202) 395-4814. 

The Paperwork Reduction Act of 1980 
(Pub. L. 96-511) imposes a requirement 
on Federal agencies to obtain approval 
from the Office of Management and 
Budget before collecting information 
from ten or more members of the public. 
As evidence of such approval, agencies 
are required to display an OMB control 
number on collection of information 
requirements. As stated in Pub. L. 96- 
511, “Notwithstanding any other 
provision of law, no person shall be 
subject to any penalty for failure to 
maintain or provide information to any 
agency if the information collection 
request involved was made after 
December 31, 1981, and does not display 


a current control number assigned by 
the Director of OMB, or fails to state 
that such request is not subject to this 
chapter.” 

Collections of information from ten or 
more firms in connection with the 
acquisition of goods and services by the 
Federal Government are subject to the 
same review and approval requirements 
as other collections of information under 
Pub. L. 96-511. Furthermore, private 
sector firms, as “persons” within the 
meaning in the Act, are accorded 
protections in the Act. The Office of 
Information and Regulatory Affairs 
recently issued a rule (5 CFR Part 1320) 
48 FR 13666 which clarifies the 
applicability of Pub. L. 96-511 to 
collections of information associated 
with Federal acquisitions. 

Over the last few years, OMB has 
been working with the General Services 
Administration, the Department of 
Defense, and the National Aeronautics 
and Space Administration in developing 
a single, standard Federal Acquisition 
Regulation (FAR). That regulation is 
intended to replace and simplify the 
myriad of agency procurement 
regulations currently in place. It will 
contain numerous reporting and 
recordkeeping requirements, which 
OMB is planning to review under Pub. L. 
96-511 prior to the April 1, 1984 
implementation date for the FAR. 

In addition to the FAR, some agencies 
will be issuing new acquisition 
procedures or retaining existing 
acquisition procedures applicable to 
particular agency requirements. The 
reporting and recordkeeping associated 
with such procedures will also be 
reviewed by OMB under Pub. L. 96-511 
in time for the April 1, 1984 
implementation of the FAR. 

It is the purpose of this notice to 
inform all affected parties that for 
acquisitions for which solicitations are 
issued on or after April 1, 1984, only 
those collections of information required 
by acquisition regulations, bearing a 
current OMB control number displayed 
in the text of the Federal Acquisition 
Regulation or agency implementing and 
supplementing acquisition regulations, 
will be considered to be approved under 
the Paperwork Reduction Act. There 
will be continuing approval for 
solicitations issued prior to April 1, 1984 
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and contracts entered into as a result of 
solicitations issued prior to April 1, 1984. 
Christopher DeMuth, 

Administrator for Information and Regulatory 
Affairs. 

[FR Doc. 83-12613 Filed 5-10-83; 8:45 am] 

BILLING CODE 3110-01-™ 


DEPARTMENT OF AGRICULTURE 
Commodity Credit Corporation 

7 CFR Part 1464 

[Amdt. 4] 


Tobacco Loan Program 


AGENCY: Commodity Credit Corporation 
(CCC), USDA. - 
ACTION: Final rule. 


summary: An interim rule which was 
published on November 16, 1982 (47 FR 
51554), is hereby adopted as a final rule 
except for an amendment to more 
precisely indicate the method by which 
the Secretary of Agriculture may adjust 
the level of price support for tobacco. 
The interim rule amended certain 
provisions of the regulations found at 7 
CFR Part 1464 which govern the 
Commodity Credit Corporation price 
support program for tobacco in order to 
implement certain changes in that 
program which were required by the No 
Net Cost Tobacco Program Act of 1982, 
(Pub. L. 97-218, 96 Stat. 197, approved 
July 20, 1982). These program changes 
affect the terms and conditions under 
which price support will be made 
available to producers for the 1982 and 
subsequent crops of tobacco. 


EFFECTIVE DATE: May 11, 1983. 


FOR FURTHER INFORMATION CONTACT: 
Thomas R. Burgess, Program Specialist 
(202) 447-2715. A final Regulatory 
Impact 

SUPPLEMENTARY INFORMATION: This 
final rule has been reviewed under 
USDA procedures established in 
accordance with Executive Order 12291 
and Secretary’s Memorandum No. 1512- 
1 and has been classified “not major.” 
The provisions of this rule will not result 
in: (1) An annual effect on the economy 
of $100 million or more; (2) major 
increases in costs or prices for 
consumers, individual industries, 
Federal, State or local government 
agencies or a geographic region; or (3) 





21110 


significant adverse effects on 
competition, employment, investment, 
productivity, innovation, or the ability of 
United States-based enterprises to 
compete with foreign-based enterprises 
in domestic or export markets. 

The title and number of the Federal 
Assistance Program to which this rule 
applies are: Title: Commodity Loan and 
Purchases: Number 10.051, as set forth in 
the Catalog of Federal Domestic 
Assistance. 

It has been determined that the 
Regulatory Flexibility Act is not 
applicable to this rule since the 
Commodity Credit Corporation (“CCC”) 
is not required by 5 U.S.C. 553 or any 
other provision of law to publish a 
notice of proposed rulemaking with 
respect to the subject matter of this rule. 

The No Net Cost Tobacco Program 
Act of 1982 (the “Act”) amended the 
Agricultural Adjustment Act of 1938 and 
the Agricultural Act of 1949 to establish 
a tobacco price support and adjustment 
program which would result in no net 
cost to the taxpayer, other than 
administrative costs. The Act provided 
for the establishment of Funds or 
Accounts which would be used to 
receive contributions by tobacco 
producers to pay for any losses 
sustained by the CCC for 1982 and 
subsequent crops of tobacco in its 
operation of a tobacco price support 
program. 

The Act also amended Section 106 of 
the Agricultural Act of 1949 to provide 
that if the Secretary determines that any 
grade of any kind of tobacco of a crop 
for which marketing quotas are in effect 
will likely be excessive, the Secretary 
may reduce the support rate which 
would otherwise be established for such 
grade of tobacco. Before making such 
reduction, the Secretary must take into 
consideration the effect such reduction 
may have on the supply and price of the 
other grades of the kinds of quota 
tobacco. 

On November 16, 1982, an interim rule 
was published in the Federal Register 
(47 FR 51554) which amended the 
regulations at 7 CFR Part 1464 to 
implement the foregoing provisions of 
the Act. The public was afforded 60 
days to comment on the interim rule. 
Only one comment was received during 
the comment period which ended on 
January 17, 1983. The American Farm 
Bureau Federation expressed support 
with respect to the provisions of the 
interim rule. 

Accordingly, the interim rule as 
published on November 16, 1982, is 
adopted as a final rule, except that 
§ 1464.3(b) is revised to make it clear 
that once the Secretary has, in 
accordance with § 1464.3(b), reduced the 


support rate which would otherwise be 
established, the support level for the 
current marketing year shall be the 
announced support level for the 
preceding marketing year plus any 
increase determined in accordance with 
the provisions of Séction 106(d) of the 
Agricultural Act of 1949. 


List of Subjects in 7 CFR Part 1464 
Price support programs, Tobacco. 
Final Rule 


Accordingly, the interim rule 
published at 47 FR 51554 November 16, 
1982, which amended the regulations at 
7 CFR Part 1464 is hereby adopted as a 
final rule, except that § 1464.3(b) is 
revised to read as follows: 


§ 1464.3 Level of price support 

(b) Effective for the 1982 and 
subsequent crops of tobacco, if the 
Secretary determines that the supply of 
any grade of any kind of tobacco of a 
crop for which marketing quotas are in 
effect or are not disapproved by 
producers will likely be excessive, the 
Secretary, after prior consultation with 
the appropriate association, may reduce 
the support rate which would otherwise 
be established for such grade of 
tobacco. Before reducing the support 
rate for a particular grade of tobacco, 
the Secretary must take into 
consideration the effect such reduction 
may have on the supply and price of 
other grades of other kinds of quota 
tobacco. After such reduction, however, 
the weighted average of the support 
rates for all eligible grades of such kind 
of tobacco shall reflect not less than (1) 
65 percent of the increase in the support 
level for such kind of tobacco which 
would otherwise be established under 
paragraph (a) of this section, if the 
support level for such kind of tobacco is 
higher than the support level for the 
preceding crop, or (2) the support level 
for such kind of tobacco established 
under paragraph (a) of this section, if the 
support level for such kind of tobacco is 
not higher than the support level for the 
preceding crop. All official grades shall 
be considered in determining the 
weighted average of the grade loan 
rates. In determining whether the supply 
of any grade of any kind of tobacco of a 
crop will be excessive, the following 
factors will be considered: (i) The 
domestic supply, including domestic 
inventories, (ii) the amount of such 
tobacco pledged as security for price 
support loans, and (iii) anticipated 
domestic and export demand, based on 
the maturity, uniformity and stalk 
position of such tobacco. Any 
adjustment in the support level for any 
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marketing year shall be determined by 
comparing the support level computed in 
accordance with the provisions of 
paragraph (a) of this section for the 
preceding marketing year to the support 
level computed in accordance with the 
provisions of paragraph (a) for the 
current marketing year. If the computed 
support level for the current marketing 
year is higher than the computed 
support level for the preceding 
marketing year, an amount which is not 
less than 65 percent of such increase 
shall be added to the adjusted support 
level (determined in accordance with 
the provisions of this paragraph) which 
was in effect for the preceding 
marketing year and such total shall be 
the adjusted support level for the current 
marketing year. If the computed support 
level for the current marketing year is 
lower than such level for the preceding 
marketing year, the current marketing 
year support level shall be the preceding 
marketing year’s adjusted support level: 
Provided, That if the computed support 
level for the current marketing year is 
less than the adjusted support level for 
the preceding marketing year, the 
computed support level shall be the 
support level in effect for the current 
marketing year. 

Signed at Washington, D.C., on May 5, 
1983. 
Everett Rank, r 
Executive Vice President, Commodity Credit 
Corporation. 
{FR Doc, 83-12581 Filed 5-10-83; 8:45 am} 
BILLING CODE 3410-05-M 


SMALL BUSINESS ADMINISTRATION 
13 CFR Part 120 
[Rev. 6, Amdt. 29] 


Business Loan Policy 


AGENCY: Small Business Administration. 
ACTION: Final rule. 


SUMMARY: The Small Business 
Administration (SBA) is issuing today a 
final rule that SBA will not participate in 
any loan in which the lender has issued 
a real estate forward commitment. 
Inquiries by lenders and others 
concerning the alleged vagueness of the 
so-called conflict provision is the basis 
for the SBA decision to clarify the 
proscription of the forward commitment 
type of transaction. 

EFFECTIVE DATE: May 11, 1983. 

FOR FURTHER INFORMATION CONTACT: 
Charles Hertzberg, Deputy Associate 
Administrator for Financial Assistance, 
Small Business Administration, 1441 L 
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Street, NW., Washington, D.C. 20416, 
(202) 653-6574. 

SUPPLEMENTARY INFORMATION: On . 
November 15, 1982, SBA published in 
the Federal Register (47 FR 51403) a 
proposed rule clarifying conflict of 
interest situations in the financial 
assistance programs and adding an 
example covering the issuanvce of 
forward commitments by participating 
lenders. The rule clarifies that SBA will 
not participate in any loan where the 
lender has issued a real estate forward 
commitment to a builder/developer with 
respect to a project in which the 
applicant will use the loan proceeds to 
acquire business or industrial space. 
Public comment was invited to be 
received by December 15, 1982. 

Only two comment letters were 
received on the proposed rule, one from 
a real estate consulting organization, 
and the second from that organization's 
legal counsel. These comments were 
opposed to the proposed rule change. 

One of the comment letters 
maintained that small businesses would 
be severely impacted through higher 
costs and lost growth opportunities. In 
fact, the rule change does not impact on 
small businesses since it is merely 
clarifying a pre-existing prohibition on 
forward commitment arrangements. Any 
adverse impact that may affect real 
estate purchases results from recent 
changes in the availability of long term 
real estate mortgage financing rather 
than any change in SBA lending 
practices. 

The respondent further maintains that 
SBA's assumption that builders/ 
developers are the beneficiaries is 
misleading, and that the proposed rule is 
prejudicial in that it addresses real 
estate forward commitments but not 
other types of forward commitments. 

It is the position of SBA that if an 
identifiable small business desires to 
purchase specific real estate and finance 
that purchase through a lender with 
SBAss guaranty, such a transaction 
would be eligible for SBA assistance 
provided no previous agreement existed 
between the lender and the builder/ 
developer. Such and arrangement would 
clearly assist the small business 
concern. Since a forward commitment 
runs between a lender an a builder, 
prior to initiation of construction, and in 
the absence of an identified small 
business purchaser, it is clear that the 
builder is the beneficiary at the time the 
commitment is issued. SBA does not 
consider valid the comment on the 
prejudicial aspect since real estate 
forward commitments are the only type 


known to involve SBA financing. 
However, since the real estate forward 
commitment is only an example of 
ineligibility, the prohibition would be 
equally applicable should a similar 
situation arise not involving real estate. 

Finally, the respondent maintains that 
neither the lender nor SBA is under any 
obligation to accept unworthy credit 
risks. SBA does not disagree with this 
comment; however, SBA does not 
believe this is a relevant point since it 
does not bear on the underlying basis 
for the rule clarification. 

The second comment letter suggests 
that SBA has no factual basis upon 
which to base a prohibition on forward 
commitments, and does not describe 
“conflict of interest” as that term is used 
under the Small Business Act, and 
existing regulations. 

In fact, ‘conflict of interest” is a 
principle commonly understood and 
used in both business and government. 
The principle embodies requirements 
that permit decisions and/or 
recommendations to be made free of 
factors which would or could influence 
the judgment of the decisionmaker 
because of other interests or 
relationships he or she may have. 

This respondent has gone on to 
suggest that existing SBA regulations 
limit conflict of interest to those 
situations where the lender would have 
or acquire an interest in the small 
business concern being financed by that 
lender. While existing regulations could 
be read in such a way, the SBA never 
intended to so limit its ability to 
determine the existence of a conflict of 
interest in any other situation. It is 
eminently clear to SBA that conflicts of 
interest can and do take many other 
forms, and this is precisely the reason 
that such clarification in the regulations 
is necessary. 

This respondent raised several other 
issues also covered in the first comment 
letter and addressed above. 

SBA has determined that the rule does 
not constitute a major rule within the 
meaning of Executive Order 12291 dated 
February 17, 1981 (47 FR 13193). The 
Agency is certain that the annual effect 
of the rule on the economy will be less 
than $100 million. The rule will not 
result in a major increase in costs ur 
price for consumers, individual 
industries, Federal, State or local 
government agencies or geographic 
regions, and will not have significant 
adverse effects on competition, 
employment, investment, productivity or 
innovation. 

The SBA also certifies that the 
promulgation of this rule will not have a 
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significant economic impact on a 
substantial number of small entities. In 
this regard, while the result of 
promulgation of this rule will be to 
restrict forward commitment situations 
from participation in SBA's loan 
program, it will not by itself result in the 
deprivation or granting of a loan to a 
given small business. If a business 
which might be aided by a forward 
commitment is otherwise eligible for 
SBA assistance, it should be able to 
receive that assistance notwithstanding 
a prohibition on forward commitments. 


List of Subjects in 13 CFR Part 120 


Loan programs—business, Small 
business. 


PART 120—[ AMENDED] 


Accordingly, pursuant to the authority 
in Section 5(b)(6) of the Small Business 
Act (15 U.S.C. 631 et seq.), Part 120, 
Chapter I, Title 13 of the Code of Federal 
Regulations, is amended by revising 
§ 120.5(a)(1) introductory text, and 
renumbering paragraphs (a}(1) (iv) and 
(v) of § 120.5 as (a)(1) (v) and {vi), 
respectively, and by adding a new 
paragraph (a)(1)}(iv) to § 120.5, to read as 
follows: 


§ 120.5 Operations of eligible participants. 

(a) General. * * * 

(1) Conflicts. Without the prior written 
approval of the responsible SBA district 
office, SBA will not participate in any 
loan to a’small business concern where 
the lender has, or acquires while the 
loan is outstanding, an interest in any 
form which could constitute a conflict of 
interest with respect to the loan or the 
small business concern. For example: 


* e * * * 


(iv) SBA will not participate in any 
loan to a small business concern where 
the lender has issued a real estate 
forward commitment to a builder/ 
developer with respect to a project of 
such builder/developer in which the 
applicant will use the proceeds of the 
loan to acquire business or industrial 
space. 


o . + * * 


(Catalog of Federal Domestic Assistance 
Program No. 59.012, Small Business Loans) 


Dated: April 1, 1983. 
James C. Sanders, 


Administrator. 


{FR Doc. 83-12349 Filed 5-10-83; 8:45 am] 
BILLING CODE 8025-01-™ 
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SECURITIES AND EXCHANGE 
COMMISSION 


17 CFR Part 200 


Freedom of Information Act Release 
No. 65 


AGENCY: Securities and Exchange 
Commission. 


action: Interpretive Release. 


SUMMARY: The Commission takes the 
position that a letter requesting 
confidential treatment for materials 
submitted to the Commission is not 
entitled to confidential treatment under 
the Freedom of Information Act. 


EFFECTIVE DATE: May 11, 1983. 


FOR FURTHER INFORMATION CONTACT: 
Harry J. Weiss, Office of the General 
Counsel (202) 272-2454. 


SUPPLEMENTARY INFORMATION: The 
Freedom of Information Act, 5 U.S.C. 
552, as amended, (FOIA) generally 
provides that any person has a right, 
enforceable in court, of access to federal 
agency records, except to the extent that 
such records, or portions thereof, are 
protected from disclosure by one of nine 
exemptions.’ The Commission has 
adopted rules which allow persons 
submitting information to make requests 
for confidential treatment in order that 
such information not be disclosed 
pursuant to the FOIA.” 

A number of persons requesting 
confidential treatment have also 
requested that the letter requesting 
confidential treatment itself be afforded 
confidential treatment. The Commission 
takes the position that a request for 
confidential treatment is not protected 
under the FOIA. Accordingly, the 
Commission wil] release copies of 
requests for confidential treatment if 
they are requested under the FOIA.* 

Persons requesting confidential 
treatment should avoid including in their 
requests information which is itself 
confidential.* Under the Commission's 


* See also 17 CFR 200.80. 

217 CFR 200.83. 

* The Commission may, in its discretion, release a 
copy of a request under the FOIA even if a FOIA 
exemption would permit nondisclosure. See 
Chrysler Corp. v. Brown, 441 U.S. 281, 292-294 
(1979). 

* The Commission recognizes that, on rare 
occasions, it may be necessary to afford 
confidential treatment to the request itself in order 
to preserve the confidentiality of the information as 
to which confidential treatment is requested (e.g., 
where an informant requests that confidential 
treatment be afforded to the letter in which he seeks 
confidential treatment for his investigative 
testimony because of his desire to avoid disclosure 
of his identity or the fact that he has provided 
information to the Commission). On those 
occasions, the requester should request, and 


confidential treatment regulations, a 
request for confidential treatment need 
only “specif[y] the information as to 
which confidential treatment is 
requested.” § 

The requester should not attempt to 
substantiate a request at the time the 
request is made. Should the Commission 
receive a request under the FOIA for the 
designated information, the requester 
will then be afforded an opportunity to 
substantiate the request and, under the 
Commission's regulations, the requester 
may, if necessary, request confidential 
treatment for portions of the 
substantiation.*® 
By the Commission. 

May 5, 1983. 

Shirley E. Hollis, 

Assistant Secretary. 

[FR Doc. 83-12670 Filed 5-10-83; 6:45 am} 
BILLING CODE 6010-01-M 


INTERNATIONAL TRADE 
COMMISSION 


19 CFR Part 210 


Procedures for Investigations 
involving Requests for Temporary 
Relief—investigations of Unfair 
Practices in Import Trade 


AGENCY: International Trade 
Commission. 

ACTION: Interim rules; request for 
comments. 





SUMMARY: These rules amend part 210 of 
the Commission's Rules of Practice and 
Procedure. Part 210 governs procedures 
to be followed in investigations of unfair 
acts and unfair methods of competition 
under section 337 of the Tariff Act of 
1930. 19 U.S.C. 1337. The amendments 
clarify and modify the procedures for 
investigations involving requests for 
temporary relief pursuant to 19 U.S.C. 
1337 (e) and (f). 

Under existing Commission practice 
(19 CFR 210.20(a)(2) and (a)(10)), the 
complainant sets forth its request for 
temporary relief and any factual 
allegations underlying the claim in the 
complaint. The request and 
accompanying factual allegations are 
reviewed by the Commission prior to 
institution of the investigation. If the 
request and allegations are deemed 
sufficient under 19 CFR 210.11(a), the 
Commission defines the scope of the 
investigation to include a request for 
temporary relief pursuant to 19 CFR 


describe the extraordinary circumstances that 
necessitate, confidential treatment of the request. 
5 17 CFR 200.83(c)(1)(iii). 
*17 CFR 200.83(d)(2)(viii). 
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210.12. After institution, the 


- investigation is assigned to a presiding 


officer who conducts any hearings 
required. 

The amended rules change existing 
practice by requiring the complainant to 
set forth the request for temporary relief 
and supporting allegations in a motion 
submitted concurrently with the 
complaint. The rules further provide for 
the filing of a formal response to the 
motion by any parties opposed to the 
issuance of temporary relief. As the 
amended rules make clear, the presiding 
officer assigned to the case, rather than 
the Commission, will review the 
sufficiency of the claim and allegations 
and decide what action is appropriate. 


EFFECTIVE DATE: May 11, 1983. The 
procedures established by these interim 
rules will be applicable only to section 
337 complaints filed subsequent to the 
effective date. The superseded rules 
provisions will continue in effect for all 
previously filed complaints. Comments 
on these interim rules will be considered 
if received on or before June 10, 1983. 


ADDRESS: Send comments to the Office 
of the Secretary, U.S. International 
Trade Commission, 701 E Street, NW., 
Washington, D.C. 20436. 


FOR FURTHER INFORMATION CONTACT: 
N. Tim Yaworski, Esq., Office of the 
General Counsel, U.S. International 
Trade Commission, 701 E Street NW., 
Washington, D.C. 20436, telephone 202- 
523-0311. 


SUPPLEMENTARY INFORMATION: Section 
335 of the Tariff Act of 1930 (19 U.S.C. 
1335) authorizes the Commission to 
adopt such reasonable procedures and 
rules and regulations as it deems 
necessary to carry out its functions and 
duties. Under section 337 of the Tariff 
Act of 1930 (19 U.S.C. 1337), the 
Commission has the authority to 
conduct investigations of alleged unfair 
acts and unfair methods of competition 
in import trade. Pursuant to sections 337 
(e) and (f), the Commission may order 
the temporary exclusion of the articles 
under investigation, except under bond, 
or issue temporary cease and desist 
orders. 19 U.S.C. 1337 (e) and (f). The 
purpose of these amendments is to 
modify the procedures for section 337 
investigations involving requests for 
temporary relief. The amendments are 
intended to formalize the procedures for 
resolving the issues presented and to 
provide respondents with a formal 
opportunity to respond to a request for 
temporary relief prior to any 
adjudicatory hearings. 

Under existing Commission practice, 
the complainant sets forth any 
allegations underlying its request for 


- 
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temporary relief in a complaint filed 
with the Commission under 19 CFR 
210.20(a). Prior to institution of the 
investigation, the Commission reviews 
the complaint, including any allegations 
regarding temporary relief, pursuant to 
19 CFR 210.11(a). In certain instances, at 
complainant's request, the Commission, 
upon institution, has requested that the 
presiding officer issue an initial 
determination on temporary relief by.a 
specific date. 

After the Commission has voted to 
institute an investigation, the Secretary 
to the Commission serves the 
respondents with the complaint and 
notice of investigation (19 CFR 210.13). 
The respondents have 20 days from the 
date of service to respond to the 
allegations of the complaint, including 
any allegations regarding temporary 
relief. After the complaint, response, and 
discovery (if any), the presiding officer 
conducts a temporary relief hearing and 
issues an initial determination pursuant 
to § 210.53(b) of the Commission's rules. 
47 FR 25134 June 10, 1982 (to be codified 
at 19 CFR 210.53(b)). 

The amendments are intended to 
remedy problems that have arisen under 
existing Commission practice. At the 
institution stage, the Commission does 
not know either how many respondents 
will be contesting the allegations in the 
complaint or the substance and 
complexity of respondents’ defenses. 
Thus, the Commission must rely 
exclusively on complainant's allegations 
in evaluating the sufficiency of any 
statements regarding temporary relief. 
This is a particular problem when the 
Commission is being asked to order an 
initial determination on temporary relief 
by a specific date, since the 

_Tespondents’ views as to temporary 
relief and the presiding officers’ 
availability to schedule a hearing are 
unknown. Thus, the Commission 
believes that the more appropriate 
procedure is to permit respondents to 
file a formal reply prior to consideration 
of the sufficiency of any allegations 
regarding temporary relief or any 
decision as to a hearing date. The 
presiding officer will review the motion 
and response, and will then be in a 
position to resolve any conflict in the 
positions of the parties, including any 
conflict regarding the complainant's 
request for temporary relief by a specific 
date. 

Rule 210.20 is amended in paragraph 
(a)(10), which concerns requests for 
relief contained in the complaint. The 
paragraph is amended to include a 
reference to the new procedure by 
wh'ck requests for temporary relief must 


be made by way of separate motion as 
provided for in new § 210.24(e). 

Rule 210.24, which concerns motions, 
is amended with the addition of a new 
paragraph (e) to be codified at 19 CFR 
210.24(e). This provision deals with 
motions for temporary relief and 
responses thereto. Under § 210.24({e)(1), 
a complaint must be accompanied by a 
motion for temporary relief, a 
memorandum of points and authorities, 
and supporting affidavits. The motion 
must set forth specific facts relating to 
(1) complainant's likelihood of success 
on the merits; (2) immediate and 
substantial harm to the domestic 
industry; (3) harm, if any, to the 
proposed respondents; and (4) the effect, 
if any, on the public interest as 
enunciated in §§ 337 (e).and (f) and 19 
CFR 210.14. The Commission considers 
these four factors in evaluating requests 
for temporary relief. See, e.g., Certain 
Apparatus for the Continuous 
Production of Copper Rod, Action, 
Order and Opinions concerning 
Temporary Relief, Investigation No. 337— 
TA-89, USITC Pub. 1132, April 1981, at 
A, 

Rule 210.24(e)(2) allows for motions 
for temporary relief to be filed after the 
institution of an investigation. Such a 
motion has the same requirements as a 
motion accompanying the complaint 
with the exception that a later motion 
has the additional requirement of 
showing extraordinary changed 
circumstances of which the moving 
party was not, and could not have been, 
aware at the time the complaint was 
filed. 

Rule 210.24(e)(3) provides for 
responses to motions for temporary 
relief. This provision permits any party 
to file a response to the temporary relief 
motion. The response must set forth 
specific facts relating to (1) 
complainant's likelihood of success on 
the merits; (2) immediate and 
substantial harm to the domestic 
industry; (3) harm, if any, to the 
respondents; and (4) the effect, if any, on 
the public interest. Time for responses to 
motions accompanying the complaint is 
20 days, the same time allowed for 
responses to the complaint itself. 
Motions brought after the institution of 
an investigation shall have a response 
time of 10 days after service of the 
motion, the same response time as for 
other motions. The presiding officer is 
given authority to alter response times 
according to the needs of particular 
circumstances. Responses must be 
accompanied by the same types of 
supporting materials, except that 
affidavits are required only where 
feasible. 
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Rule 210.13, which concerns service of 
the complaint, has been amended to 
reference service of any accompanying 
motion for temporary relief. 

Rule 210.14, which concerns 
Commission actions, public interest 
factor, and bonding, is amended to 
permit the presiding officer to consider 
and make appropriate findings in the 
initial determination regarding the 
effect, if any, that the issuance of the 
requested temporary relief would have 
on the public interest. Paragraph (b) has 
been amended to make it consistent 
with section 7 of the Administrative 
Procedure Act (5 U.S.C. 556(d)) and to 
prohibit the compelling of discovery in 
connection with settlement terminations 
or requests for temporary relief where 
such discovery relates solely to the 
public interest. 

The Commission expects a 
complainant to come forward with 
specific facts supporting its entitlement 
to temporary relief. When temporary 
relief is requested by a specific date, 
complainant should present specific 
facts to support such a request. When 
there is no genuine issue of material fact 
and a party is entitled to summary 
determination as a matter of law, the 
Commission intends that the motion be 
summarily determined in accordance 
with 19 CFR 210.50. 

The complainant carries the burden of 
establishing its entitlement to temporary 
relief. Similarly, the respondent, 
whenever possible, must present by 
affidavit facts essential to justify its 
opposition. 

The Commission recognizes that in 
certain instances, parties may be unable 
to present certain essential facts in 
order to support or contest motions for 
temporary relief. In such instances, the 
presiding officer may permit discovery 
or make such other order as is just under 
the circumstances. Nevertheless, where 
the facts are readily available without 
discovery, the reasons given for the 
need for discovery are insufficient, or 
there is an appearance of improper or 
unjustified delay, the presiding officer 
may rule upon a motion without further 
discovery. 

In accordance with the Regulatory 
Flexibility Act, it is hereby certified that 
these interim rules will not have a 
significant economic impact on a 
substantial number of small entities. 
Adoption of these rules is will make it 
less costly and time consuming for all 
private parties, including small entities, 
to participate in Commission section 337 
proceedings. 
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List of Subjects in 19 CFR Part 210 


Administrative practice and 
procedure, Customs duties and 
inspection, Imports, Investigations. 


PART 210—{ AMENDED] 


Part 210 is amended as set forth 
below: 

1. Section 210.13 which concerns 
service of the complaint is revised as 
follows: 


§ 210.13 Service of Compiaint. 

Each respondent named in the 
complaint, and other respondents as 
later discovered, shall be served by the 
Commission with a copy of the 
complaint and any accompanying 
motion for temporary relief, and notice 
instituting the investigation. The 
Department of Health and Human 
Services, the Department of Justice, the 
Federal Trade Commission, and such 
other departments and agencies as the 
Commission considers appropriate shall 
also be served with a copy of the 
complaint and any accompanying 
motion for temporary relief, and notice 
instituting the investigation. Service 
shall be effected upon institution of the 
investigation or as soon as possible after 
respondents are discovered. . 

2. Section 210.14{b) is revised as 
follows: 


§ 210.14 Commission action, public 
interest factor, and bonding. 

(b) Unless otherwise ordered by the 
Commission or permitted by this 
subsection, the presiding officer shall 
not take evidence or other information 
or hear arguments from the parties and 
other interested persons with respect to 
the subject matter of paragraphs (a)(1), 
(a}{2}, (a)(3), and (a)(4) of this section. 
However, with regard to settlements by 
agreement or consent order under 
§ 210.51 (c) and (d), the parties may file 
statements regarding the impact of the 
proposed settlement on the public 
interest, and the presiding officer may in 
his discretion hear argument, although 
no discovery may be compelled with 
respect to issues relating solely to the 
public interest. Thereafter, the presiding 
officer shall consider and make 
appropriate findings in the initial 
determination regarding the effect of the 
proposed settlement on the public health 
and welfare, competitive conditions in 
the U.S. economy, the production of like 
or directly competitive articles in the 
United States, and U.S. consumers. With 
respect to initial determinations 
concerning temporary relief issued 
pursuant to § 210.53(b), the parties may 


present oral or documentary evidence 
regarding the impact of the requested 
temporary relief on the public interest, 
submit rebuttal evidence, and conduct 
such cross-examination as may be 
required for a full and true disclosure of 
the facts, and the presiding officer shall 
thereafter in his initial determination 
make appropriate findings regarding the 
effect, if any, that the issuance of the ~ 
requested temporary relief would have 
on the public interest, although no 
discovery may be compelled with 
respect to issues relating solely to the 
public interest. 

3. Section 210.20(a)(10) is amended as 
follows: 


§ 210.20 The compiaint. 

(a) * * « 

(10) Contain a request for relief 
sought. When the complaint contains a 
request for temporary relief pursuant to 
19 U.S.C. 1337 (e) or (f), a separate 
motion for temporary relief shall 
accompany the complaint in accordance 
with § 210.24{e) of this part. 


. * * * * 


4. In § 210.24, a new paragraph (e) is 
added to read as follows: 


§ 210.24 Motion. 

(e) Motion for Temporary Relief. 
Requests for temporary relief pursuant 
to 19 U.S.C. 1337 (e) or (f) shall be made 
through a motion under § 210.24{e) (1) or 
(2) of this part. 

(1) Motion accompanying complaint. 
A complaint requesting temporary relief 
pursuant to § 210.20(a)(10) of this part 
shall be accompanied by a motion 
which sets forth complainant's request 
for temporary relief. The motion shall 
contain a detailed statement of specific 
facts bearing on: 

(i) Complainant's probability of 
success on the merits: 

(ii) Immediate and substantial harm to 
the domestic industry in the absence of 
the requested temporary relief; 

{iii) Harm, if any, to the proposed 
respondents if the requested temporary 
relief is granted; and 

(iv) The effect, if any, that the 
issuance of the requested temporary 
relief would have on the public interest. 

The motion shall contain in addition a 
memorandum of points and authorities 
in support of the motion and affidavits 
executed by persons with knowledge of 
the facts specified in the motion. A 
motion for temporary relief 
accompanying a complaint shall be 
deemed filed on the date that the 
Commission institutes an investigation 
and shall be served with the complaint 
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and notice of investigation in 
accordance with § 210.13 of this part. A 
motion for temporary relief 
accompanying a complaint shall be 
forwarded to the presiding officer for 
decision in the form of an initial 
determination to be issued pursuant to 
§ 210.53(b) of this part. 

(2) Motions filed after institution of 
the investigation. A motion for 
temporary relief may be filed after the 
institution of an investigation by the 
Commission. Such a motion shall 
contain a statement of specific facts, 
memorandum of points and authorities, 
and affidavits as required in 
§ 210.24(e)(1), and a showing that 
extraordinary changed circumstances 
exist warranting temporary relief and 
that the moving party was not and with 
due diligence could not have been 
aware of the extraordinary changed 
circumstances at the time the complaint 
was filed. 

(3) Response to motion for temporary 
relief. Any party may file a response to 
a motion for temporary relief. Responses 
shall be filed within 20 days after the 
service of a motion accompanying the 
complaint and 10 days after service of a 
motion filed after the institution of an 
investigation, unless otherwise ordered 
by the presiding officer. The response 
shall contain. 

(i) A statement which sets forth with 
particularity any objection to the motion 
for temporary relief; 

(ii) A statement which sets forth with 
specificity facts bearing on: 

(A) complainant's probability of 
success on the merits; 

(B) immediate and substantial harm, if 
any, to the domestic industry in the 
absence of the requested temporary 
relief; 

(C) harm, if any, to the respondents if 
the requested temporary relief is 
granted; and 

(D) the effect, if any, that the issuance 
of the requested temporary relief would 
have on the public interest. 

(iii) A memorandum of points and 
authorities in opposition to the motion; 

(iv) Affidavits, where possible, 
executed by persons with knowledge of 
the facts specified in the response. 


By order of the Commission. 
Issued: May 5, 1983. 
Kenneth R. Mason, 
Secretary. 


[FR Doc. 63-12667 Filed 5—-10-83; 8:45 am 
BILLING CODE 7020-02-M 
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19 CFR Part 210 


Initial Determinations; Addition of 
Motions for Designating Investigations 


AGENCY: International Trade 
Cornmission. 


ACTION: Final rule. 


SUMMARY: This rule amends section 
210.53 of the Commission's Rules of 
Practice and Procedure which concerns 
the issuance of initial determinations in 
investigations under section 337 of the 
Tariff Act of 1930 (19 U.S.C. 1337). The 
effect of the amended rule is to add 
motions for designating investigations 
under section 337 “more complicated” to 
those motions which the presiding 
officer may grant by filing an initial 
determination with the Commission. 
EFFECTIVE DATE: May 11, 1983. The 
amendment effected by this final rule is 
applicable only to section 337 
investigations instituted subsequent to 
June 10, 1982. 

FOR FURTHER INFORMATION CONTACT: 
N. Tim Yaworski, Esq., Office of the 
General Counsel, U.S. International 
Trade Commission, 701 E Street NW., 
Washington, D.C. 20436, telephone 202- 
523-0311. 

SUPPLEMENTARY INFORMATION: 
Authority for adoption of this rule is 
contained in 19 U.S.C. 1335, which 
authorizes the Commission to adopt 
such reasonable procedures and rules 
and regulations as it deems necessary to 
carry out its functions and duties, 
including those exercised under section 
337 of the Tariff Act of 1930 (19 U.S.C 
1337). Authority is also derived from the 
Administrative Procedure Act (5 U.S.C. 
551, et seq.), which authorizes the 
adoption of certain procedures in an 
adjudicative proceeding when an 
agency does not preside over the 
hearing at which the evidence is 
received. Under 5 U.S.C. 557, the agency 
may require the presiding officer to 
make an initial decision that becomes 
the decision of the agency without 
further proceedings unless the decision 
is appealed to, or reviewed by, the 
agency. Alternatively, the agency may 
require that the entire record be certified 
to it for decision with a recommended 
decision by the presiding officer. 

The purpose of this amendment to the 
Commission’s rules is to include motions 
for designating investigations ‘more 
complicated” within the meaning of 
subsection 337(b)(1) of the statute and 
section 210.15 of the Commission's rules 
among those motions which the 
presiding officer may grant by filing an 
initial determination with the 
Commission. Such motions are not 
presently covered by section 210.53 of 


the rules which concerns the issuance of 
initial determinations. 

In accordance with the Regulatory 
Flexibility Act, it is hereby certified that 
this final rule will not have a significant 
economic impact on a substantial 
number of small entities. Adoption of 
this rule is anticipated to make it less 
costly and time-consuming for-all 
private parties, including small entities, 
to participate in Commission section 337 
proceedings. 


List of Subjects in 19 CFR Part 210 


Administrative practice and 
procedure, Customs duties and 
inspection, Imports, Investigations. 


Explanation of Amendment 
Section 210.53 Initial Determinations. 


Paragraph (c) is amended to add 
motions for designating investigations 
under section 337 “more complicated” to 
those motions which the presiding 
officer may grant by filing an initial 
determination with the Commission. 
This amendment will conform the 
treatment of such motions to that 
accorded the other types of motions 
enumerated in § 210.53(c). It is also 
expected to reduce the amount of time 
required to obtain final disposition of 
motions to designate investigations 
“more complicated”. 


PART 210—[AMENDED] 


19 CFR Part 210 is amended as set 
forth below. 

1. In § 210.53, paragraph (c) is revised 
to read as follows: 


§ 210.53 Initial determinations. 


* * * * * 


(c) On motions for summary 
determination, termination, finding of 
default, amendment to complaint or 
notice, or “more complicated” 
designation. Following the filing of a 
motion for summary determination 
pursuant to § 210.50, motion for 
termination pursuant to § 210.51, motion 
for a finding of default pursuant to 
§§ 210.21(d) and 210.53(b), motion to 
amend the complaint or notice of 
investigation pursuant to § 210.22(2), or 
motion to designate the investigation as 
“more complicated” pursuant to 
§ 210.15, the presiding officer shall grant 
such motions by filing with the 
Commission an initial determination, or 
shall deny such motions by issuing an 
order directing denial. 


By order of the Commission. 
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Issued: May 4, 1983. 
Kenneth R. Mason, 
Secretary. 
[FR Doc. 83-12671 Filed 5-10-83; 8:45 am] 
BILLING CODE 7020-02-M . 


DEPARTMENT OF THE TREASURY 
internal Revenue Service 

26 CFR Part 5f 

(T.D. 7892] 


income Tax; Public Approval and 
information Reporting Requirements 


AGENCY: Internal Revenue Service, 
Treasury. 


ACTION: Temporary regulations. 


SUMMARY: This document contains 
temporary regulations under section 103 
(k) and (1) of the Internal Revenue Code 
relating to the public approval and 
information reporting requirements 
applicable to certain issues of State and 
local government obligations. Changes 
to the applicable tax law were made by 
the Tax Equity and Fiscal Responsibility 
Act of 1982. The public approval 
requirements apply only with respect to 
industrial development bonds. The 
information reporting requirements 


‘apply to all issues of industrial 


development bonds, student loan bonds, 
and State and local governmental issues 
at least a major portion of the proceeds 
of which are used by organizations 
described in section 501(c)(3). These 
temporary regulations would provide 
issuers with the guidance needed to 
comply with the Act. Failure to comply 
with these requirements will result in 
loss of tax exemption for the interest on 
these bonds. In addition, these 
temporary regulations serve as the text 
of proposed regulations found in the 
Proposed Rules section of this issue of 
the Federal Register. 

DATE: The regulations are effective on 
January 1, 1983. 


FOR FURTHER INFORMATION CONTACT: 
George T. Magnatta of the Legislation 
and Regulations Division, Office of 
Chief Counsel, Internal Revenue 
Service, 1111 Constitution Avenue NW., 
Washington, D.C. 20224 (attention: 
CC:LR:T) (202-566-3288). 


SUPPLEMENTARY INFORMATION: 


Background 


This document contains temporary 
regulations under section 103 (k) and (I) 
of the Internal Revenue Code, which 
was enacted by section 215 of the Tax 
Equity and Fiscal Responsibility Act of 
1982 (Pub. L. 97-248; 96 Ste’. 324, 468). 
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The regulations are promulgated under 
the authority contained in section 7805 
of Internal Revenue Code of 1954 (68A 
Stat. 917; 26 U.S.C. 7805) and will remain 
in effect until superseded by final 
regulations on this subject. 
Rules—Public Approval Requirement 

New section 103{k) added a 
requirement for issues of industrial 
development bonds (IDBs). In general, 
IDB issues must be approved prior to 
issuance by affected governmental units 
either by voter referendum or by their 
elected representatives following a 
public hearing for which there was 
reasonable public notice. For IDBs 
issued after December 31, 1982, failure 
to comply with this requirement results 
in the loss of tax exemption for the 
interest on these bonds. There are two 
exceptions, however: the first, for 
obligations issued solely to refund an 
issue that was issued before July 1, 1982, 
with a term which does not exceed 3 
years; the second, for obligations that 
refund an issue that has been publicly 
approved, without extending the term of 
the refunded obligation. 

Under the temporary regulations, the 
issuing governmental unit (or the 
governmental unit on behalf of which 
the obligations are issued) and each 
host governmental unit, i.e., each unit in 
which a financed facility is located, 
must approve the issue. Facilities are 
located in a unit if the unit has 
jurisdiction over the site of the facility. 
A unit has jurisdiction over the site of a 
facility if the facility is located within 
the unit’s boundaries or, if such 
boundaries are unknown, within the 
area in which the unit possesses 
discretion under State law to exercise 
sovereign power. 

Inasmuch as the site of a facility 
typically will be within the geographic 
jurisdiction of more than one 
governmental unit of a State, the 
temporary regulations provide that 
approval by the host unit is satisfied 
when any one host unit with jurisdiction 
over the entire site approves the issue. 
Thus, for example, if the entire site of a 
facility is within the geographic 
jurisdiction of a county, city, and the 
State, either the State, county, or city 
may approve the issue to comply with 
the host approval requirement. 
However, if the obligations in the 
preceding example are issued by the city 
or an authority acting on behalf of the 
city, the city would have to approve the 
issue in any case. 

Under the temporary regulations, 
facilities located within two or more 
governmental units (including two or 
more States) but not entirely within any 
one such unit may be treated as 


separate facilities for public approval 
purposes, each located entirely within 
the appropriate unit. For example, a 
manufacturing plant located in two 
counties may be treated as two facilities, 
each located entirely within the 
respective county. Therefore, in addition 
to the issuer, both counties, or the State, 
may approve the issue. 

The temporary regulations further 
describe the method by which units may 
approve an issue. A unit approves an 
issue when the issue is approved by its 
applicable elected representative 
following a public hearing for which 
there was reasonable public notice. 
Alternatively, an issue may be approved 
by a voter referendum. 

Generally, the applicable elected 
representative must be either the chief 
elected executive officer of the unit (e.g., 
a governor), its legislature, or, if the 
State is the approving unit, the chief 
elected State legal officer of the 
executive branch of State government 
(e.g., the Attorney General). However, 
the chief elected executive officer or 
applicable law may designate another 
elected official of such unit to approve 
issues in its behalf. Because this is an 
additional requirement of the Federal 
tax law it may not correspond to State 
and local law requirements. The various 
acts comprising an approval by a 
governmental unit therefore need not 
find authorization under State law, in 
order collectively to satisfy the approval 
requirement under the temporary 
regulations. It is anticipated, however, 
that State and local governments may 
desire to take appropriate steps to 
facilitate the approval processs set forth 
in these temporary regulations. 

This public approval requirement may 
be independent of the requirements of 
§ 1.103-8{a)}(5) (relating to a bond 
resolution or similar official action). 
Thus, the approval by an applicable 
elected representative may occur after 
the governmental unit provisionally 
commits itself to issue the bonds. For 
example, costs incurred after the 
commencement of construction but prior 
to public approval may be funded from a 
prospective IDB issue, provided that the 
costs are incurred after a bond 
resolution or similar official action has 
been taken by the issuer. However, a 
jurisdiction cannot bind itself to 
exercise the approval required under 
section 103({k), prior to fulfilling the 
hearing requirement. 

The applicable elected representative 
of a governmental unit with no chief 
elected executive officer or elected 
legislative body is that of the next higher 
unit with such an applicable elected 
representative. The next higher unit is 
the unit from which the authority of the 
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governmental unit with no such 
representative is derived. Rules are 
provided for determining whether a 
governmental unit is the next higher unit 
with respect to another unit. 

The public-hearing requirement is 
satisfied under the temporary 
regulations if the hearing is designed to 
provide individuals of the affected 
governmental unit(s) a reasonable 
opportunity to express their views on 
the proposed issue. It is not necessary 
that the applicable elected 
representative who approves the bonds 
or any other particular officials be 
present at the hearing or that a report on 
the hearing be submitted to the 
approving official. Thus, a hearing may 
be conducted by a person appointed or 
employed by the governmental unit or 
by an agency such as an entity that 
issues the obligations on behalf of the 
governmental unit. Generally, if more 
than one governmental unit must 
approve an issue, necessary hearings 
may be consolidated, provided that all 
of the individuals of the affected 
governmental units are accorded a 
reasonable opportunity to be heard, the 
hearing is a joint undertaking of all the 
governmental units, and the location of 
the hearing is in reasonable geographic 
proximity to all affected jurisdictions. 

Section 103(k){2) requires reasonable 
public notice for any required public 
hearing. Notice is presumed reasonable 
under the temporary regulations if it is 
published no fewer than 14 days before 
the hearing and is reasonably designed 
to inform citizens of the affected 
governmental units. In general, 
publication is presumed to be 
reasonably designed to inform the 
affected residents if provided in the 
same manner and the same locations as 
required of the approving governmental 
unit(s) for any other purposes for which 
state law specifies a notice of public 
hearing requirement. However, notice is 
presumed to be reasonable in a locality 
where the facility is located only if 
published in one or more newspapers of 
general circulation available to 
residents of the locality or if announced 
by radio or television broadcast to those 
residents. 


Information Reporting Requirement 


Section 5f.103-3 describes the new 
information reporting requirement under 
section 103(1) for issuers of ‘‘private 
purpose” bonds. Private purpose bonds 
include industrial development bonds 
and obligations issued as part of an 
issue all or a major portion of the 
proceeds of which are to be used 
directly or indirectly to finance loans 
either to individuals for educational 
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expenses or to organizations described 
in section 501(c)(3) which are exempt 
from taxation by reason of section 
501(a). 

This information reporting 
requirement applies to private purpose 
bonds issued after December 31, 1982, 
and includes obligations that are issued 
after such date which refund private 
purpose bonds, even if the refunded 
bonds were issued before such date. 

The information is to be supplied to 
the Internal Revenue Service on Form 
8038. This form must be filed no later 
than the 15th day of the second calendar 
month after the close of the calendar 
quarter in which the private purpose 
bond is issued. It may be filed at any 
time before that date, including before 
the date of issue, but it generally must 
be based on the facts as of the date of 
issue. Furthermore, the Secretary may 
grant an extension of time for filing this 
form if there is reasonable cause for the 
delay. 

The information required to be 
submitted to the Internal Revenue 
Service includes (1) date of issue, (2) 
amount of lendable proceeds, (3) stated 
interest rate of each maturity, (4) the 
term of each maturity, (5) face amount of 
each maturity, (6) a general description 
of property to be financed by the 
obligation, (7) each initial principal user 
of any financed facilities, and (8) certain 
other information. 


Regulatory Flexibility Act 


No general notice of proposed 
rulemaking is required by 5 U.S.C. 553(b) 
for temporary regulations. Accordingly, 
the Regulatory Flexibility Act does not 
apply, and no Regulatory Flexibility 
Analysis is required for these rules. 


Nonapplication of Executive Order 
12291 


The Commissioner has determined 
that this temporary regulation is not 
subject to review under Executive Order 
12291 or the Treasury and OMB 
implementation of the Order dated April 
28, 1982. 


Drafting Information 


The principal author of these 
temporary regulations is George T. 
- Magnatta of the Office of Chief Counsel, 
Internal Revenue Service. However, 
personnel from other offices of the 
Internal Revenue Service and Treasury 
Department participated in developing 
the regulation, both on matters of 
substance and style. 


List of Subjects in 26 CFR Part 5f 


Income taxes, Taxable income, 
Deductions, Exemptions, Tax Equity and 
Fiscal Responsibility Act of 1982. 


Adoption of Amendments to the 
Regulations 

Accordingly, Part 5f, Temporary 
Income Tax Regulations under the Tax 
Equity and Fiscal Responsibility Act of 
1982, is amended by adding new §§ 
5f.103-2 and 5f.103-3 immediately after 
5f.103-1, to read as follows: 

Paragraph 1. A new § 5f.103—2 is 
added to read as follows: 


§ 5f.103-2 Public approval of industrial 
development bonds. 

(a) General rule. An industrial 
development bond (within the meaning 
of § 1.103—7(b)(1) issued after December 
31, 1982, shall be treated as an 
obligation not described in section 
103{a) unless it is issued as part of an 
issue which satisfies the public approval 
requirement of section 103{k) and 
paragraph (c) of this section or is 
described in the exceptions set forth in 
paragraph (b) of this section. 

(b) Exceptions.—(1) No extension of 
maturity. Paragraph (a) of this section 
does not apply to a refunding obligation 
1 — 

(i) It refunds an obligation which was 
approved under section 103(k) and this 
section (or which is treated as approved 
pursuant to paragraph (f) of this 
section), and 

(ii) It has a maturity date which is not 
later than the maturity date of the 
obligation to be refunded. 

(2) Refunding of pre-July 1, 1982, 
obligation. Paragraph (a) of this section 
does not apply to an obligation issued 
solely to refund an obligation-which— 

{i} Was issued before July 1, 1982, and 

(ii) Has a term which does not exceed 
3 years. 

The term of an obligation is determined 
without regard to whether it is a 
refunding obligation. With respect to the 
refunding of an issue also containing 
obligations with terms which exceed 3 
years, paragraph (b)(2) applies only if 
the refunding issue proceeds are used 
solely to refund obligations with terms 
not exceeding 3 years and to pay 
reasonable incidental costs of the 
refunding (e.g., legal and accounting 
fees, printing costs, and rating fees) 
attributable thereto. Paragraph (b)(2) 
applies only to issues issued after 
December 31, 1982, the proceeds of 
which are used to refund issues issued 
prior to July 1, 1982. Thus, subsequent 
refundings of such refunding issues must 
satisfy the public approval requirement 
of section 103(k) and paragraph (c) of 
this section. 

(c) Public approval requirement. —(1) 
In general. An issue is publicly 
approved if prior to the date of issue the 
governmental unit(s) described in 
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subparagraphs (2) and (3) this paragraph 
(c) approve the issue, in the manner 
described in paragraph (d) of this 
section. See paragraph (f) for rules 
pertaining to determining the scope of 
an approval and paragraph (g)(1) for the 
definition of “governmental unit”. 

(2) Issuer approval. The governmental 
unit (i) which will issue the obligations 
or (ii) on behalf of which the issue is to 
be issued must approve the issue 
(“issuer approval”). If the issuer is not a 
governmental unit, the governmental 
unit on behalf of which the issuer acts 
shall be determined in a manner 
consistent with determinations under 
§ 1.103-1, and such unit must approve 
the issue. However, in the case of an 
issuer which issues obligations on 
behalf of more than one governmental 
unit (e.g., an authority which acts for 
two counties}, any one of such units may 
give the issuer approval required by this 
paragraph (c)(2). 

(3) Host approval. Each governmental 
unit the geographic jurisdiction (as 
defined in paragraph (g)(4)} of which 
contains the site of a facility to be 
financed by the issue must approve the 
issue (“host approval”). However, if the 
entire site of a facility to be financed by 
the issue is within the geographic 
jurisdiction of more than one 
governmental unit within a State 
(counting the State as. a governmental 
unit within such State), then any one of 
such units may provide host approval 
for the issue with respect to that facility. 
For purposes of this paragraph (c)(3), if 
property to be financed by the issue is 
located within two or more 
governmental units but not entirely 
within either of such units, each portion 
of the property which is located entirely 
within the smallest respective 
governmental units may be treated as a 
separate facility. The issuer approval (as 
described in paragraph (c)(2)} may be 
treated as a host approval if the 
governmenfal unit giving the issuer 
approval is also a governmental unit 
described in this paragraph (c){3). See 
paragraph (e)}{2) with respect to host 
approval by a governmental unit with no 
applicable elected representative. 

(d) Method of public approval. For 
purposes of this section, an issue is 
approved by a governmental unit only 
1 — 

(1) An applicable elected 
representative (as defined in paragraph 
(e)) of such unit approves the issue 
following a public hearing (as defined in 
paragraph (g)(2)) held in a location 
which, under the facts and 
circumstances, is convenient for 
residents of the unit, and for which there 
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was reasonable public notice (as 
defined in paragraph (g)(3)), or 

(2) A referendum of the voters of the 
unit (as defined in paragraph (g)(5)) 
approves the issue. 

An approval may satisfy the 
requirements of this section without 
regard to the authority under State or 
local law for the acts constituting such 
approval. The location of hearing will be 
presumed convenient for residents of the 
unit if it is located in the approving 
governmental unit's capital or seat of 
government. If more than one 
governmental unit is required to provide 
a public hearing, such hearings may be 
combined as long as the combined 
hearing is a joint undertaking that 
provides all of the residents of the 
participating governmental units (i.e., 
those relying on such hearing as an 
element of public approval) a 
reasonable opportunity to be heard. The 
location of any combined hearing is 
presumed to provide a reasonable 
opportunity to be heard provided it is no 
farther than 100 miles from the seat of 
government of each participating 
governmental unit beyond whose 
geographic jurisdiction the hearing is 
conducted. 

(e) Applicable elected 
representative.—{1) In general. The 
applicable elected representative of a 
governmental unit means— 

(i) Its elected legislative body, 

(ii) Its chief elected executive officer, 

(iii) In the case of a State, the chief 
elected legal officer of the State's 
executive branch of government, or 

(iv) Any official elected by the voters 
of the unit and designated for purposes 
of this section by the unit's chief elected 
executive officer or by State or local law 
to approve issues for the unit. 

For purposes of subdivisions (ii), (iii), 
and (iv) of this paragraph (e)(1), an 
official shall be considered elected by 
the voters of the unit only if he is 
popularly elected at-large by the voters 
of the goverenmental unit. If an official 
popularly elected at-large by the voters 
of a governmental unit is appointed or 
selected pursuant to State or local law 
to be the chief executive officer of the 
unit, such official is deemed to be an 
elected chief executive officer for 
purposes of this section but for no longer 
than his tenure as an official elected at- 
large. In the case of a bicameral 
legislature which is popularly elected, 
both chambers together constitute an 
applicable elected representative, but 
neither chamber does independently, 
unless so designated under paragraph 
(e)(1){iv). If multiple elected legislative 
bodies of a governmental unit have 
independent legislative authority, 


however, the body with the more 
specific authority relating to the issue is 
the only legislative body described in 
paragraph (e)(1)(i) of this section. See 
paragraph (h), Example (7) of this 
section. 

(2) Governmental unit with no 
applicable elected representative. (i) 
The applicable elected representatives 
of a governmental unit with no 
representative (but for this paragraph 
(e}(2) and section 103(k)(2)(E)(ii)) are 
deemed to be those of the next higher 
governmental unit (with an applicable 
elected representative) from which the. 
governmental unit derives its authority. 
For purposes of this subparagraph (2), a 
governmental unit derives its authority 
from another unit which— 

(A) Enacts a specific law (e.g., a 
provision in a State constitution, charter 
or statute) by or under which the 
governmental unit is created, 

(B) Otherwise empowers or approves 
the creation of the governmental unit, or 

(C) Appoints members to the 
governing body of the governmental 
unit. 

In the case of a governmental unit with 
no applicable elected representative 
(but for this paragraph (e)(2)), any unit 
described in subdivision (A), (B), or (C) 
or this paragraph (e)(2)(i) may be treated 
as the next higher unit, without regard to 
the relative status of all of such units 
under State law. 

(ii) In the case of a host approval (as 
required under paragraph (c)(3) of this 
section), a unit may be treated as the 
next higher unit, only if— 

(A) The facility is located within its 
geographic jurisdiction, and 

(B) Eligible individuals, if any, 
residing at the site of the facility are 
entitled to vote for the applicable 
elected representative of that unit (as 
determined under this paragraph (e)). 

(3) On behalf of issuers. In the case of 
an issuer which is not a governmental 
unit but which issues bonds on behalf of 
a governmental unit, the applicable 
elected representative is any applicable 
elected representative of the unit on 
behalf of which the bonds are issued. If 
the unit on behalf of which the bonds 
are issued has no applicable elected 
representative (but for paragraph (e)(2) 
of this section), the applicable elected 
representative of the governmental unit 
is determined in the manner described 
in paragraph (e)(2). 

(f)} Scope of approval.—({1) In general. 
Public approval is required by section 
103(k) and this section for issues of 
industrial development bonds, except as 
otherwise provided in paragraph (a) and 
(b) of this section. An issue is treated as 
approved if the governmental units 
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(described in paragraph (c) of this 
section in relation to the issue) have 
approved either— 

(i) The issue (by approving each 
facility to be financed), not more than 
one year before the date of issue, or 

(ii) A plan of financing for each 
facility financed by the issue pursuant to 
which the issue in question is timely 
issued (as required in paragraph (f)(3) of 
this section). 

In either case, the scope of the approval 
is determined by the information, as 
specified in paragraph (f)(2), contained 
in the notice of hearing (when required) 
and the approval. 

(2) Information required. A facility is 
within the scope of an approval if the 
notice of hearing (when required) and 
the approval contain— ; 

(i) A general, functional description of 
the type and use of the facility to be 
financed (e.g., “a 10,000 square foot 
machine shop and hardware 
manufacturing plant”, “400-room airport 
hotel building”, “dock facility for 
supertankers”, “convention center 
auditorium and sports arena with 25,000 
seating capacity”, “air and water 
pollution control facilities for oil 
refinery”), 

(ii) The maximum aggregate face 
amount of obligations to be issued with 
respect to the facility, 

(iii) The initial owner, operator, or 
manager of the facility, 

(iv) The prospective location of the 
facility by its street address or, if none, 
by a general description designed to 
inform readers of its specific location. 


An approval is valid for purposes of this 
section with respect to any issue used to 
provide publicly approved facilities, 
notwithstanding insubstantial 
deviations with respect to the maximum 
aggregate face amount of the bonds 
issued under the approval for the 
facility, the name of its initial owner, 
manager, or operator, or the type or 
location of the facility from that 
described in the approval. An approval 
or notice of public hearing will not be 
considered to be adequate if any of the 
items in subdivisions (i) through (iv) of 
this subparagraph (2), with respect to 
the facility to be financed, are unknown 
on the date of the approval or the date 
of the public notice. 

(3) Timely issuance pursuant to a plan 
of financing. An issue is timely issued 
pursuant to a plan of financing for a 
facility if— - 

(i) The issue is issued no later than 3 
years after the first issue pursuant to the 
plan, and 

(ii) The first such issue in whole or in 
part issued pursuant to the plan was 
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issued no later than 1 year after the date 
of approval. 

(4) Facility—definition. For purposes 
of this paragraph (f), the term “facility” 
incluaes a tract or adjoining tracts of 
land, tae improvements thereon and any 
personal property used in connection 
with such real property. Separate tracts 
of land (including improvements and 
connected personal property) may be 
treated as one facility only if they are 
used in an integrated operation. 

(g) Definitions. For purposes of this 
section—{1) Governmental unit. 
Governmental unit has the same 
meaning as in § 1.103-1. Thus, a 
governmental unit is a State, territory, a 
possession of the United States, the 
District of Columbia, or any political 
subdivision thereof. The term “political 
subdivision” Wenotes any division of 
any State or local governmental unit 
which is a municipal corporation or 
which has been delegated the right to 
exercise part of the sovereign power of 
the unit. 

(2) Public hearing. Public hearing 
means a forum providing a reasonable 
opportunity for interested individuals to 
express their views, both orally and in 
writing, on the proposed issue of bonds 
and the location and nature of a 
proposed facility to be financed. In 
general, a governmental unit may select 
its own procedure for the hearing, 
provided that interested individuals 
have a reasonable opportunity to 
express their views. Thus, it may impose 
reasonable requirements on persons 
who wish to participate in the hearing, 
such as a requirement that persons 
desiring to speak at the hearing so 
request in writing at least 24 hours 
before the hearing or that they limit their 
oral remarks to 10 minutes. For purposes 
of this public hearing requirement, it is 
not necessary, for example, that the 
applicable elected representative who 
will approve the bonds be present at the 
hearing, that a report on the hearing be 
submitted to that official, or that State 
administrative procedural requirements 
for public hearings in general be 
observed. However, compliance with 
such State procedural requirements 
(except those at variance with a specific 
requirement set forth in this section) will 
generally assure that the hearing 
satisfies the requirements of this section. 
The hearing may be conducted by any 
individual appointed or employed to 
perform such function by the 
governmental unit or its agencies, or by 
the issuer (if on behalf of issuer). Thus, 
for example, for bonds to be issued by 
an authority that acts on behalf of a 
county, the hearing may be conducted 


by the authority, the county, or an 
appointee or employee of either. 

(3) Reasonable public notice. 
Reasonable public notice means 
published notice which is reasonably 
designed to inform residents of the 
affected governmental units, including 
residents of the issuing unit and the 
governmental unit where a facility is to 
be located, of the proposed issue. The 
notice must state the time and place for 
the hearing and contain the information 
contained in paragraph (f)(2) of this 
section. Notice is presumed reasonable 
if published no fewer than 14 days 
before the hearing. Except in the locality 
of the facility, publication is presumed 
to be reasonably designed to inform 
residents of the approving governmental 
unit if given in the same manner and 
same locations as required of the 
approving governmental unit for any 
other purposes for which applicable 
State or local law specifies a notice of 
public hearing requirement (including 
laws relating to notice of public 
meetings of the governmental unit). 
Notice is presumed reasonably designed 
to inform affected residents in the 
locality of the facility only if published 
in one or more newspapers of general 
circulation available to residents of that 
locality or if announced by radio or 
television broadcast to those residents. 

(4) Geographic jurisdiction. 
Geographic jurisdiction is the are 
aencompassed by the boundaries 
prescribed by State or local law for a 
governmental unit or, if there are no 
such boundaries, the area in which a 
unit may exercise such sovereign 
powers that make that unit a 
governmental unit for purposes of 
§ 1.103-1 and this section. 

(5) Voter referendum. A voter 
referendum is a vote by the voters of the 
affected governmental unit conducted in 
the manner and at such a time as voter 
referenda on matters relating to 
governmental spending or bond 
issuances by the governmental unit 
under applicable State and local law. 

(h) Examples. The provisions of this 
section may be illustrated by the 
following examples: 


Example (1). State X proposes to issue an 
industrial development bond, the proceeds of 
which are to finance a facility located 
entirely within the geographic jurisdiction of 
City Y (which is located in State X). Under 
the provisions of paragraph (c), only State X 
must approve the issue because State X is the 
issuer and the facility is to be located entirely 
within the State's geographic jurisdiction. Its 
applicable elected representative must 
approve the issue after the public notice and 
public hearing requirements are satisfied. 

Example (2). (i) Industrial Development 
Authority X proposes to issue an industrial 
development bond, the proceeds of which are 
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to finance a facility located entirely within 
the geographic jurisdiction of City ¥ (which is 
located in State Z). Authority X acts on 
behalf of State Z. Under the provisions of 
paragraph (c), only State Z must approve the 
issue because State Z is the governmental 
unit on behalf of which Authority X, the 
issuer, is acting and the facility is to be 
located entirely within its geographic 
jurisdiction. 

(ii) State Z has a governor, an elected 
bicameral legislature and an appointed 
attorney general who is the chief legal officer 
of State Z. Under the laws of State Z, the 
attorney general must approve any issue of 
industrial development bonds. The approval 
by the attorney general is not a sufficient 
approval under this section, since the 
attorney general is not an applicable elected 
representative within the meaning of this 
section. Under the provisions of paragraphs 
(d) and (e), either the governor, both 
chambers of the legislature or any popularly 
elected official of the State who is designated 
for this purpose by the governor or by State 
law must approve the issue after the public 
notice and public hearing requirements are 
satisfied. 

Example (3). (i) County Y, a county in State 
X, proposes to issue an industrial 
development bond, the proceeds of which are 
to finance a facility located entirely within its 
jurisdiction. Under the provisions of 
paragraph (c), only County Y must approve 
the issue because County Y is the issuer and 
the facility is to be located entirely within the 
geographic jurisdiction of County Y. 

(ii) County Y has no elected officials or 
legislature. County Y derives its authority 
from State X which is the next higher 
governmental unit with an applicable elected 
representative. The laws of State X designate 
the attorney general, who is an official of 
State X elected at-large, as the official who 
must approve any issue of industrial 
development bonds for the State. Under this 
section, State X's attorney general is an 
applicable elected representative who may 
approve the issue after the public notice and 
public hearing requirements are satisfied. 

Example (4). (i) City X, a city located in 
County Y and State Z, proposes to issue an 
industrial development bond, the proceeds of 
which are to finance a facility located 
entirely within the geographic jurisdiction of 
City X. Under the provisions of paragraph (c), 
only City X must approve the issue because it 
is the issuer and the facility is to be located 
entirely within the geographic jurisdiction of 
City X. 

(ii) Mayor A, the chief elected executive 
officer of City X, has designated, for purposes 
of this section, Deputy Mayor B, an official of 
City X elected at-large, to approve industrial 
development bond issues for the city. Under 
the provisions of paragraph (e), Deputy 
Mayor B may approve the issue, since he is 
an applicable elected representative, after the 
public notice and public hearing requirements 
are satisfied. 

Example (5). (i) County M proposes to issue 
an industrial development bond to finance a 
project located partly within the geographic 
jurisdiction of County M and partly within 
the geographic jurisdiction of County N. Both 
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courities are located in State X. The part of 
the project in County N is also located partly 
within the geographic jurisdiction of City O 
and partly within the geographic jurisdiction 
of City P. Under the provisions of paragraph 
(c)(2), County M must give issuer approval. 
Additionally, under the provisions of 
paragraph (c)(3), either State X, County N, or 
both Cities O and P, must give host approval. 

(ii) Counties M and N will approve the 
issue, but neither has any officials who are 
elected at-large by the voters of the 
respective governmental units. Both 
governmental units derive their authority 
from State X which is the next higher 
governmental unit with an applicable elected 
representative. Under the provisions of 
paragraph (e), an applicable elected 
representative of State X must approve the 
issue for Counties M and N after the public 
notice and public hearing requirements are 
satisfied. 

Example (6). (i) County M proposes to issue 
an industrial development bond to finance 
two facilities. One facility is located entirely 
within the geographic jurisdiction of County 
M and the second facility is located partly 
within the geographic jurisdiction of County 
M and partly within the geographic 
jurisdiction of County N. The second facility 
is also located within the geographic 
jurisdictions of Cities O and P, which cities 
are located within the geographic jurisdiction 
of County N. Under the provisions of 
paragraph (c)(2), County M must give issuer 
approval. Additionally, under the provisions 
of paragraph (c)(3), either State X, County N, 
or both Cities O and P, must give host 
approval. 

(ii) Counties M and N will approve the 
issue. Each has a chief elected executive 
officer. Under the provisions of paragraphs 
(d) and (e), the chief elected executive officer 
of each county may approve the issue, after 
the public notice and public hearing 
requirements are satisfied. 

Example (7). (i) State X proposes to issue 
an industrial development bond to finance a 
facility located partly within the geographic 
jurisdiction of State X and partly within the 
geographic jurisdiction of State Y. That 
portion of the facility located in State Y is 
located entirely within the geographic 
jurisdiction of City Z. State X must give 
issuer approval. Additionally, either State Y 
or City Z must give host approval as that part 
of the facility to be located outside State X 
will be entirely within the geographic 
jurisdiction of each unit. 

(ii) Under the provisions of paragraphs (d) 
and (e), the governor of State X may approve 
the issue, after the public notice and public 
hearing requirements are satisfied. City Z 
(assuming that it give host approval for the 
bond) has a city council and a school board, 
both of which are elected legislative bodies 
with independent jurisdiction. The authority 
of the school board is limited under State law 
to matters directly concerning the provision 
of public education. Under paragraph (e), the 
school board is not an applicable elected 
representative of City Z but the city council is 
an applicable elected representative of City 
Z. The city council may approve the issue 
after the public hearing and public notice 
requirements are satisfied. 


Example (8). (i) Public Housing Authority 
M, a governmental unit, proposes to issue an 
industrial development bond to finance 
several housing projects with known sites 
located entirely within its geographic 
jurisdiction. M's geographic jurisdiction is 
coextensive with the combined geographic 
jurisdictions of Counties N and O. The 
projects are separately owned and managed. 
They are not adjacent to each other. The 
projects also are located in County N. Under 
the provisions of paragraph (c), M must give 
issuer approval. 

(ii) M, which has no elected officials or 
legislature, was created by both Counties N 
and O pursuant to a special statute of State Q 
permitting such a joint undertaking. Both 
Counties N and O have an applicable elected 
representative. Under the provisions of 
paragraph (e)(2), either County N, County O, 
or State Q is deemed to be the next higher 
governmental unit with an applicable elected 
representative, and an applicable elected 
representative from any of these units may 
give the issuer approval for Authority M. 
Therefore, either the applicable 
representative of County N, County O, or 
State Q can give the issuer approval for 
Authority M. 

(iii) For purposes of the host approval, the 


. issuer approval by M will satisfy the host 


approval requirement only if the applicable 
elected representative of County N or State Q 
gives issuer approval for M. Under the 
provisions of paragraph (e)(2), the host 
approval requirement is satisfied only if 
qualified persons residing at the site of the 
facility are entitled to vote for the applicable 
elected representative who gave the approval 
(i.e., the representative of State Q or County 
N). However, if the applicable elected 
representative of O gave issuer approval for 
Authority M, a separate host approval would 
be required because the residents of the sites 
where the projects are located (i.e., County 
N) could not note for the applicable elected 
representative of County O. 

(iv) Public Housing Authority M conducts a 
public hearing concerning prospective 
housing projects following notice thereof 
published in a newspaper of general 
circulation in County N. Additionally, M 
provides notice to the residents of O (which 
are also within M's jurisdiction) in the 
manner required for notice of public hearing 
for other purposes under State Q law. 
Following the public hearing, the chief 
elected executive officer of County N 
approves for Authority M prospective issues 
for the project. M issues two $7 million 
issues,one for each project. One issue is 
issued six months after the date of approval; 
the second issue is issued thirteen months 
thereafter. On these facts, only the first issue 
satisfied the public approval requirement of 
this section. 


Par. 2. A new § 5f.103-3 is added to 
read as follows: 


§ 5f.103-3 Information reporting 
requirements for certain bonds. 

(a) General rule. Under section 103(1), 
any private purpose bond issued after 
December 31, 1982 (including any 
obligation issued thereafter to refund 
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private purpose bonds issued before 
December 31, 1982) shall be treated as 
an obligation not described in section 
103(a) unless the information reporting 
requirement (as described in paragraph 
(c) of this section) is substantially 
satisfied with respect to the issue of 
which the bond is a part. 

(b) Private purpose bonds. For 
purposes of this section, the term 
“private purpose bond” means— ; 

(1) Any industrial development bond 
(as defined in section 103(b)(2) and 
§ 1.103-7(b)(1)), or 

(2) Any obligation which is issued as 
part of an issue all or a major portion of 
the proceeds of which are to be used 
directly or indirectly— 

(i) To finance loans to individuals for 
educational or related expenses 
(hereinafter referred to as a ‘student 
loan bond”), or 

(ii) By an organization described in 
section 501(c)(3) which is exempt from 
taxation by reason of section 501(a) 
(hereinafter referred to as “private 
exempt entity bond”). 


The meaning of the terms “major 
portion” and “directly or indirectly” 
shall be the same as under § 1.103-7. 
Student loan bonds include, but are not 
limited to, qualified scholarship funding 
bonds (as defined in section 103(e)). 

(c) Information required. An 
obligation satisfies the requirements of 
section 103(l) and this section only if it is 
issued as part of an issue with respect to 
which the issuer, based on information 
and reasonable expectations determined 
as of the date of issue, submits on Form 
8038 the information required therein, 
including— 

(1) The name, address, and employer 
identification number of the issuer, 

(2) The date of issue (as defined in 
paragraph (g)(1)), 

(3) The face amount of the issue, 

(4) The total purchase price of the 
issue, 

(5) The amount allocated to a 
reasonably required reserve or 
replacement fund, 

(6) The amount of lendable proceeds 
(as defined in paragraph (g)(4) of this 
section), 

(7) The stated interest rate of each 
maturity (as defined in paragraph (g)(2) 
of this section) or, if the interest rate is 
variable, a description of the method 
under which the interest rate is 
computed, 

(8) The term (as defined in paragraph 
(g)(3)) of each maturity. 

(9) A general description of the 
property to be financed by the issue 
(including property financed by an 
obligation that will be refunded with the 
issue proceeds) which includes— 





Federal Register / Vol. 48, No. 92 / Wednesday, May 11, 1983 / Rules and Regulations 


(i) The type of bond issued, that is, a 
student loan bond, a private exempt 
entity bond, or an industrial 
development bond and in the case of an 
industrial development bond described 
in section 103(b)(4), the subparagraph of 
section 103(b)(4) that describes the 
property, e.g., for a football stadium, 
that the property is described in section 
103(b)(4)(B), 

(ii) The recovery classes (as defined in 
section 168(c)(2)), if applicable, of the 
various items of financed property and 
the approximate amount of lendable 
proceeds attributable thereto, 

(iii) The approximate amount of 
lendable proceeds attributable to land 
or other property not described in 
subdivision (ii), 

(iv) In the case of obligations 
described in section 103(b)(6) or private 
exempt entity bonds, the four-digit 
Standard Industrial Classification Code 
of the facilities financed. 

(10) If section 103(k) (relating to public 
approval requirement for industrial 
development bonds) applies to such 
issue, the name(s) of the approving 
governmental unit(s) and of the 
applicable elected representative(s) (as 
defined in section 103(k)(2)(E) and 
§ 5f.103-2(e)) or a description of the 
voter referendum that approved the 
issue for such unit(s). 

(11) The name, address, and employer 
identification number of— 

(i) Each initial principal user (as 
defined in paragraph (g)(5) of this 
section) of any facilities provided with 
the proceeds of the issue, 

(ii) The common parent, if any, of any 
affiliated group of corporations (as 
defined in section 1504(a) but 
determined without regard to the 
exceptions of section 1504(b)) of which 
such initial principal user is a member, 
and 

(iii) Any person (not included under 
paragraph (c){11)(i)) that is treated as a 
principal user under section 103(b)(6){L), 
but only if the issue is treated as a 
separate issue under section 
103(b)(6)(K). 

The information to be supplied must be 
determined based on information and 
reasonable expectations as of the date 
of issue. Therefore, such statement need 
not be amended to report information 
learned subsequent to the date of issue. 
However, if the statement is filed after 
the date of issue it may reflect such 
information and the reasonable 
expectations of the issuer as of that 
date. 

(d) Additional information. An issuer 
may supply the following information— 
(1) The average maturity of the issue 

(as defined in section 103(b)(14)), and 


(2) The average reasonably expected 
economic life (as defined in section 
103(b)(14)) of the facility which is 
financed with the issue. 

(e) Time for filing. The statement 
required by section 103(l) and this 
section shall be filed not later than the 
15th day of the 2nd calendar month after 
the close of the calendar quarter in 
which the obligation is issued. It may be 
filed at any time before such date but 
must be complete based on facts and 
reasonable expectations as of the date 
of issue. The Secretary may grant an 
extension of time for filing the statement 
required under section 103(1) and this 
section if there is reasonable cause for 
the failure to file such statement in a 
timely fashion. 

(f) Place for filing. Form 8038 is to be 
mailed to the Internal Revenue Service 
Center, Philadelphia, Pennsylvania 
19255. 

(g) Definitions. For purposes of this 
section— 

(2) The term “date of issue” means the 
date on which the issuer physically 
exchanges the first of the obligations 
which are part of the issue for the 
underwriter’s (or other purchaser's) 
funds. In the event that amounts are 
periodically advanced with respect to 
an issue, the date of issue is when the 
first of such obligations under the issue 
is created and the funds are advanced. 

(2) The term “maturity” means those 
obligations of the issue having both the 
same maturity date and the same stated 
interest rate. 

(3) The term “term of an issue” means 
the duration of the period beginning on 
the date of issue and ending on the 
latest maturity date of any obligation of 
the issue without regard to optional 
redemption dates. 

(4) The term “lendable proceeds” 
means the amount of the original 
proceeds, net of amounts allocated to a 
reasonably required reserve or 
replacement fund. See generally § 1.103- 
13(b) and § 1.103-14(d) for further 
definitions. 

(5) The term “initial principal user” 
means each person who as of the date of 
issue is obligated to use the facility to 
such an extent that under section 
103(b)(6) such person would be treated 
as a principal user. With respect to 
organizations described in section 
501(c)(3), however, such determination 
is made without regard to whether such 
organization is treated as an exempt 
organization under section 103(b)(3) and 
§ 1.103-7(b)(2). 

There is need for immediate guidance 
with respect to the provisions contained 
in this Treasury decision. For this 
reason, it is found impracticable to issue 
it with notice and public procedure 


21121 


under subsection (b) of section 553 of 
title 5 of the United States Code or 
subject to the effective date limitation of 
subsection (d) of that section. 

This Treasury decision is issued under 
the authority contained in section 7805 
of the Internal Revenue Code of 1954 
(68A Stat. 917, 26 U.S.C. 7805). 

Roscoe L. Egger, Jr., 

Commissioner of Internal Revenue. 
Approved: April 29, 1983. 

John E. Chapoton, 

Assistant Secretary of the Treasury. 

[FR Doc. 83-12650 Filed 5-8-83; 4:26 pm] 

BILLING CODE 4830-01-M 


DEPARTMENT OF THE INTERIOR 
National Park Service 
36 CFR Ch. I 


Land Protection Plans 


AGENCY: National Park Service, Interior. 
ACTION: Final interpretive rule. 


SUMMARY: The National Park Service 
has developed instructions for the 
preparation of land protection plans and 
is providing the list of National Park 
System units expected to begin 
preparing these plans during Fiscal Year 
1983. These plans are being prepared in 
response to the Department of the 
Interior's policy for the Federal Portion 
of the Land and Water Conservation 


’ Fund (47 FR 19784). The public is invited 


to participate in the planning process for 
individual areas. 


DATE: This interpretive rule will become 
effective on May 11, 1983. 


ADDRESS: Correspondence concerning 
this rule should be addressed to 
Director, National Park Service (Attn: 
763), Department of the Interior, 
Washington, D.C. 20240. 


FOR FURTHER INFORMATION CONTACT: 
Donald Humphrey or Warren Brown, 
Division of Park Planning and Special 
Studies, National Park Service, 
Washington, D.C. 20240 (202) 343-9377. 


SUPPLEMENTARY INFORMATION: On May 
7, 1982 the Department of the Interior 
published a new final policy statement 
on Use of the Federal Portion of the 
Land and Water Conservation Fund (47 
FR 19784). In response to this policy, the 
National Park Service has, by notice in 
the Federal Register on January 3, 1983 
(48 FR 85), withdrawn its 1979 land 
acquisition policy and guideline (44 FR 
24790), and is beginning the preparation 
of land protection plans consistent with 
the instructions printed below. 
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THese plans will be prepared for each 
unit in the National Park System 
containing non-Federal land within its 
authorized boundary. Priority is being 
given to those areas with current 
appropriations. Approximately one-third 
of all plans are scheduled for completion 
by September 30, 1983, one-third by 
September 30, 1984, and the remaining 
plans will be completed by September 
30, 1985. 

Each individual plan will be prepared 
in compliance with the National 
Environmental Policy Act and other 
applicable legislation, regulations, 
executive orders, and Departmental and 
Service directives. In some cases 
compliance requirements will already 
have been met in previous planning 
documents. The planning process will 
include consultation with the Fish and 
Wildlife Service where proposed actions 
may have an impact on endangered 
species, and the Advisory Council on 
Historic Preservation where actions may 
impact historic resources. 

1. Environmental Effects: The action 
being taken in adopting these 
instructions will establish a general 
format and approach for completing 
these plans. Each plan will consider 
various alternatives for carrying out the 
purposes-of the area as authorized by 
Congress and will, as necessary, 
consider environmental implications 
associated with implementation of the 
plan. The preparation of individual 
plans will guide future actions to protect 
unit resources. The development of 
instructions for land protection planning 
will have no significant effect on the 
human environment and is categorically 
excluded from the procedural 
requirements of the National 
Environmental Policy Act. Further 
environmental compliance will occur as 
necessary at the individual land 
protection plan level. 

2. Statement of Effects: The 
Department of the Interior has 
determined that these interpetive 
instructions are not a major rule under 
E.O. 12291 and certifies that this 
document will not have a significant 
economic effect on a substantial number 
of small entities under the Regulatory 
Flexibility Act. National Park Service 
land protection is carried out under 
authorizing legislation for each area and 
annual appropriations acts. These 
instructions and individual land 
protection plans will provide 
landowners with more current 
information about National Park Service 
(NPS) intentions for buying land or 
protecting it through other methods. 

3. Paperwork Reduction Act: These 
interpretive instructions do not contain 
information collection requirements that 


require approval by the Office of 
Management and Budget under 44 U.S.C. 
3501 et seg. 

4. Authorship Statement: This 
document has been prepared by the 
National Park Service within the 
Department of the Interior. Principal 
authors are Donald Humphrey and 
Warren Brown. 

5. Public Participation and Comments: 
The public was invited to comment on 
the proposed Departmental policy 
statement that was published in the 
Federal Register of March 18, 1982 (47 
FR 11777). The final departmental policy 
statement was published on May 7, 1962 
(47 FR 19784). These instructions 
implement that policy. 

These instructions were published on 
pages 6676-6683 of the Federal Register 
on February 14, 1983 inviting public 
comment for 30 days. Comments were 
received from 21 sources including 
organizations and individuals. Ten 
comments offered general support for 
the instructions and the policy that they 
implement. One response expressed 
opposition to Federal acquisition of 
private lands. The remaining responses 
included a variety of suggestions and 
views. 

Two responses were critical of the 
emphasis on alternatives to fee 
acquisition of private land. These 
reviewers suggested that zoning and 
regulations were inadequate, while 
several other reviewers supported the 
consideration of these methods as very 
useful approaches to protection of land. 
The discussion of fee acquisition has 
been modified to eliminate some 
adjectives that one reviewer suggested 
were unnecessarily restrictive as 
applied to this method of protection. The 
instructions as proposed direct that all 
reasonable methods of protection should 
be considered in the plans, with 
attention to cost-effectiveness and 
ability to achieve unit purposes as 
established by Congress. 

Some comments questioned the legal 
authority of the National Park Service to 
use regulatory methods of protecting 
resources. The text is clear that the 
section on regulations refers primarily to 
authorities of other Federal agencies 
and State or local governments. 
Additional emphasis has been placed on 
the advisory role of the National Park 
Service in cooperating with States, local 
governments, or other Federal agencies 
on such protection methods. However, 
the text also notes that there are 
circumstances where direct regulatory 
authority may be exercised by the 
National Park Service. One revision has 
been made to explain that regulations 
are generally to be considered as one 
part of a protection program, 
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appropriate to prevent harm to public 
interests and property rather than a 
substitute for acquisition necessary to 
provide for National Park Service 
management or public use. 

Several reviewers encouraged public 
participation in the planning process for 
individual areas. Public involvement is 
clearly emphasized in the instructions as 
proposed, and planning teams will 
continue to be encouraged to involve 
interested parties as soon as possible. 
Individuals and organizations interested 
in being involved in the planning 
process for any specific unit should 
contact the Regional Director or the 
Superintendent at the addresses given in 
Appendix A. In response to 
recommendations in House Report 97— 
978 on Interior Appropriations for fiscal 
year 1983, the planning process is being 
initiated as quickly as possible, and 
contacts with individual units should be 
made promptly. Further notices and 
opportunities for public involvement will 
be handled at the regional and local 
levels. 

Several reviewers expressed concerns 
about funding, the acquisition process, 
use of condemnation, and other aspects 
of plan implementation. These 
comments will be considered as the 
plans are approved, but were not 
considered relevant to these instructions 
on how the plans should be prepared. 

One comment questioned the need for 
detailed information on acquisition 
history, including tracts and 
improvements, requested in section III 
(e) under Format. This section has been 
revised to indicate that an overview 
with estimates is to be provided instead 
of individual listings and comprehensive 
historical data. Costly or time 
consuming data collection is not 
required or encouraged. 

References to the coordinating 
procedures with the Advisory Council 
on Historic Preservation have been 
revised to allow for more flexibility 
under the terms of the Programmatic 
Memorandum of Agreement. 

The proposed instructions indicated 
that plans would be prepared for each 
unit containing non-Federal land or 
interests in land. In response to 
questions about the scope of “non- 
Federal interests”, the instructions have 
been revised to clarify that plans will be 
prepared only for those areas containing 
non-Federal lands within the authorized 
boundary. This includes approximately 
195 units of the national park system. 
However, the plans for these units will 
consider protection requirements for all 
land or interests in land within the 
boundary, considering cooperative 
arrangements with other Federal 
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agencies as well as privately owned 
interests in land. 

The proposed instructions indicated 
that external conditions having a direct 
impact on land protection within the 
unit boundary should be assessed in the 
plan. This remains in the final 
instructions, which require a careful 
evaluation of external conditions and 
activities that have a direct bearing on 
the protection of land within unit 
boundaries and an assessment of their 
impact on protection efforts. The 
primary focus of the current planning 
effort is necessarily on lands within the 
authorized unit boundary. However, 
conditions outside of the boundary will 
be considered, and future updates to 
these land protection plans and other 
planning efforts may address a broader 
range of issues related to impacts on 
park resources from external activities. 

Additional editorial changes have 
been made in the text to clarify several 
points where questions have been raised 
by field staff working on the draft plans. 
The recommended format has been 
revised to avoid repetition of 
information about acquisition history 
and protection alternatives in various 
sections. None of these changes will 
have a significant impact on the scope 
or content of the plans. 

Pending completion of a land 
protection plan, discretionary 
acquisition actions in any individual 
unit of the National Park System are 
being reviewed on a case-by-case basis. 
These reviews are to assure that: (1) 
Acquisition proceeds in an orderly and 
timely manner as intended by Congress 
(2) appropriated funds are used to 
protect high priority tracts and address 
hardships, emergencies and sites needed 
for administrative use, and (3) the 
interests to be acquired are those 
necessary to achieve unit purposes as 
established in authorizing legislation. 
Case-by-case reviews will be conducted 

- in a timely manner to avoid unnecessary 
delays in the obligation of appropriated 
funds. When a land protection plan has 
been approved, acquisitions will 
proceed consistent with priorities 
identified in the plan, subject to the 
availability of funds. 


Land Protection Plan Instructions 


Background 


Under a policy and guideline adopted 
in 1979 (44 FR 24790) the National Park 
Service prepared land acquisition plans 
for approximately 120 areas. Anew 
policy statement on land protection was 
adopted by the Department of the 
Interior on May 7, 1982 (47 FR 19784). 
Under this new policy, land acquisition 
plans will be revised or replaced by 


land protection plans by September 30, 
1985. , 


Requirements 


A Land Protection Plan will be 
prepared by the appropriate 
Superintendent for each unit in the 
National Park System that contains 
private or other non-Federal land within 
its authorized boundary. Priorities for 
preparing plans will be established 
considering available or possible 
funding for acquisition, the amount of 
non-Federal land within the authorized 
boundary, and the potential for impacts 
on unit resources. The scope of the 
planning effort generally should be 
commensurate with the potential 
impacts to resources, complexity of the 
problems, and the amount of land 
requiring protection. 


Purposes of the Plan 


The guiding principle of each land 
protection plan must be to ensure the 
protection of that unit of the National 
Park System consistent with the stated 
purposes for which it was created and 
administered. Each Superintendent has 
a duty to know the resources in question 
and to seek their protection consistent 
with those purposes. These instructions 
are designed to assist in meeting those 
objectives. 

Land protection plans are prepared to: 

1. Determine what land or interests in 
land need to be in public ownership, and 
what means of protection other than 
acquisition are available to achieve unit 
purposes as established by Congress. 

2. Inform landowners about NPS 
intentions for buying or protecting land 
through other means within the unit. 

3. Help managers identify priorities 
for making budget requests and 
allocating available funds to protect 
land and unit resources. 

4. Find opportunities to help protect 
the unit by cooperating with state or 
local governments, landowners, and the 
private sector. 

Coordination: Land protection plans 
are prepared as part of the unit's overall 
general management planning process 
and should be fully coordinated with 
other plans. The protection plan should 
be developed after a statement for 
management or general management 
plan has been prepared. If an approved 
GMP has not been completed, the land 
protection plan may be prepared 
concurrently with the general 
management planning effort. 

Where the land protection plan is 
prepared as a separate document, it 
becomes an action element of the 
general management plan when 
approved. Land protection plans should 
focus on clearly defined issues and 
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recommendations. Unnecessary 
repetition of details contained in other 
planning documents should be avoided. 

Public Involvement: The land 
protection plan will be prepared with 
public involvement. Property owners, 
State and local governments, and 
interested parties must be provided 
notice (individual notice should be 
provided if feasible) that the planning 
effort is underway and given an 
opportunity to comment on the 
alternatives under consideration. The 
format for public involvement should 
include a general notice when planning 
is initiated, participation when the plan 
is being prepared, and public review of 
the draft after policy clearance by the 
Washington Office. Details will be 
specified in the task directive that is 
approved by the Regional Director. 

Environmental Compliance: Land 
Protection plans will be prepared in 
compliance with applicable 
requirements of the National 
Environmental Policy Act (NEPA) and 
other laws or administrative directives. 
Specific compliance requirements for 
each area will depend upon the 
potential significance of environmental 
consequences. Some plans are expected 
to be categorically excluded from the 
NEPA process, others will require an 
environmental assessment, and some 
may require an environmental impact 
statement. Determinations about 
compliance requirements will usually be 
made at the regional level, in 
consultation with the Washington Office 
and Regional or Field Solicitor as 
necessary. Compliance documentation 
should include the extent of proposed 
changes in land use and potential 
impacts on unit resources or the 
surrounding community from the 
alternatives recommended by the land 
protection plan. 

Compliance requirements for land 
protection plans being prepared as part 
of a General Management Plan effort 
should be covered in the GMP 
compliance. Where NEPA compliance is 
required for a land protection plan, an 
environmental assessment will be 
prepared as a separate, but attached 
document. The environmental 
assessment may reference the 
alternatives and proposal in the land 
protection plan, making it possible for 
the document to be essentially an 
analysis of environmental consequences 
and a list of persons consulted. National 
Park Service guidelines for 
environmental compliance are found in 
NPS-12 (National Park Service NEPA 
Compliance Guideline). 

Endangered Species: The Regional 
Office should contact the U.S. Fish and 
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Wildlife Service regional endangered 
species staff when planning begins for a 
specific area and arrange for any 
necessary consultation early in the 
planning process to determine if there 
are any potential effects on any 
endangered species. If a biological 
assessment is necessary, it will 
incorporated into the environmental 
document released with the plan for 
public review and arrangements will be 
made with the Fish and Wildlife Service 
for the preparation of a biological 
opinion. 

Notification of Advisory Council on 
Historic Preservation and the State 
Historic Preservation Officer (SHPO): 
The Regional Director will be 
responsible for coordinating plan 
preparation with the Advisory Council 
and the SHPO in accordance with the 
Programmatic Memorandum of 
Agreement, as amended. That 
agreement establishes procedures for 
notice and coordination throughout the 
planning process. 

Responsibilities: The Superintendent 
is responsible for the preparation and 
recommendation of the unit’s land 
protection plan in accordance with these 
instructions. The Regional Director is 
responsible for scheduling and 
monitoring the preparation of land 
protection plans by interdisciplinary 
teams including planners and realty 
specialists, and for approving them. The 
Regional or Field Solicitor should be 
consulted as necessary throughout the 
planning process and should review the 
proposed plans for legal sufficiency. 

Plans will be reviewed concurrently 
by the unit, region, and Washington 
Office. The memorandum from the 
Regional Director transmitting the draft 
plans should report on the status of 
review by the Regional Solicitor and 
others. Comments compiled during the 
Washington Office review will be 
forwarded to the Regional Director for 
consideration prior to his or her 
approval of a plan. The time allocated 
for WASO review will be 30 days from 
the date of receipt in the Division of 
Park Planning and Special Studies. 

Task Directive: The scope of the 
planning effort should be defined as 
soon as possible in a task directive. This 
very brief internal working document 
should list major issues to be discussed, 
outlined alternatives to be considered, 
establish schedules for interim and final 
products allowing time for reviews, and 
assign responsibilities for completing 
the tasks. 

The task directive also should identify 
the type of public involvement, 
environmental compliance, special 
expertise requirements, coordination 
with other plans, and any additional 


guidance needed from the Regional 
Director or Washington Office for the 
planning effort. The task directive will 
be prepared by the Superintendent and 
planning team and approved by the 
Regional Director. 

Updates: The Superintendent will 
review the plan on a biennial basis, and 
revise it as necessary to reflect changes 
in conditions. Once approved, land 
protection plans may be amended or 
revised, generally following the 
processes for General Management 
Plans as outlined in NPS-2 (Planning 
Process Guideline)* * *. If the plan is to 
be amended, the extent of review and 
public participation may be adjusted to 
reflect the scope of the amendment. The 
Superintendent is responsible for 
determining if an update is required and 
for recommending the scheduling of 
necessary revisions. 

Format: Formats for land protection 
plans may be adjusted to fit special 
circumstances, but should follow this 
outline as closely as possible and must 
address the following points: 


I. Introduction 


(a) Brief summary of Departmental 
and NPS policies for land protection and 
relevant legal authorities. 

(b) Explanation of why the plan is 
being prepared and major issues to be 
addressed. 

(c) Statement that the plan does not 
constitute an offer to purchase land or 
interests in land, that it will generally 
guide subsequent activities subject to 
availability of funds and other 
constraints, and that it does not 
diminish the rights of non-Federal 
landowners. 


II. Purpose of the Unit and Resources To 
Be Protected 


(a) A brief statement of the purpose of 
the unit as contained in the authorizing 
legislation, General Management Plan 
(GMP), or statement for management. 

(b) A brief description of the 
significance of the area and the 
resources to be protected. 

(c) Special legislative, administrative, 
or congressional directives or 
constraints on acquisition, 
appropriations ceiling, mandated 
acquisition periods, etc, and a history of 
the unit's growth including boundary 
changes, ceiling increases, other factors 
relevant to the protection of the unit's 
resources. 

(d) A brief description of planned 
resource management and visitor use 
objectives and activities directly related 
to land protection requirements, by zone 
or subzone, as contained in the General 
Management Plan, resources 
management plan, etc. 
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III. Land Ownership and Uses 


(a) Description of ownership and use 
of land and interests within unit 
boundaries, including total unit acreage, 
ownership broken down by appropriate 
categories such as type of owner 
(Federal, State, private) and type of 
resource (undeveloped or developed 
land, relationship to waterbodies, roads, 
communities; forested or open; 
wetlands, steep terrain etc.) Type of 
interests (fee, easements, mineral rights 
etc.) also should be described. This 
information should focus on land not 
under NPS jurisdiction and may be 
included on maps in the appendix 
showing regional location, relationship 
of the unit to adjacent lands and uses, 
tracts, acreage and ownership in the 
unit. If there is a large number of tracts, 
the maps and discussion may aggregate 
tracts by groups such as type of 
ownership or level of development. 

(b) Description of existing and 
potential uses of non-Federal lands that 
would be compatible or incompatible 
with planned management actions. 

(c) External conditions and activities 
that have a direct bearing on the 
protection of land within unit 
boundaries and an assessment of their 
impact on protection efforts. 

(b) A brief overview of the history of 
protection including estimates of 
acreages and methods of acquisition, 
numbers of improvements acquired, 
types and terms of interests reserved by 
sellers (based on readily available data). 

(e) Status or protection program 
including the current acquisition ceiling, 
expenditures and appropriations to date, 
appropriations available for 
expenditure, and status of pending 
condemnation actions. 

(f} A general discussion of the 
relationship of landowners to social and 
cultural resources of the unit and of 
social, cultural, economic, and 
institutional relationships with nearby 
communities and political subdivisions; 
important folkways or activities that 
contribute to the creation, maintenance 
or protection of the unit's cultural 
resources; whether landowners are, for 
instance, corporations or individuals, 
long-term or short-term owners and 
known plans for changes in land use, if 
any. 


IV. Protection Alternatives 


(a) Identification and assessment of 
Federal, State, and local laws or 
authorities that currently provide some 
resource protection and allow for 
management or visitor use. 

(b) Description of reasonsable 
alternative methods for protecting land 





Federal Register / Vol. 48, No. 92 / Wednesday, May 11, 1983 / Rules and’ Regulations 


to carry out the purpose of the unit, (See 
“Protection Alternatives” below). 

(c) Explanation of the circumstances, 
conditions and requirements affecting 
the application of each alternative: 

(d) Analysis of the effectiveness of 
each alternative to protect unit 
resources. 

(e) Assessment of the social and 
cultural impacts of each alternative on 
non-Federal landowners as well as 
social and economic impacts on 
community life (environmental impacts 
will be assessed in a separate but 
attached document). 


V. Recommendations 


(a) Describe the rationale and list 
priorities for protection by tract or other 
reasonable aggregated areas or 
categories, considering the importance 
of resource protection, visitor use, 
administrative purposes, etc. 

(b) Identify categories of land and 
rationale for protection: 

=By means other than acquisition. 

—By acquisition of less-than-fee 
interests. 

—By acquisition of fee. 

(c) Discuss proposed methods of 
acquisition including donation, 
exchange, transfer, withdrawal, 
purchase, or condemnation. 

(d) Identify land adequately protected 
under existing ownership (State,.county, 
conservation organization etc.).and not 
requiring any NPS protection efforts at 
this time. 


VI. Appendices 


(a) Maps and black and white 
protographs should be used wherever 
necessary to improve understanding of 
the contents of the land protection plan. 
These may be included in the text (see 
IlI(a) above) or the Appendices. Maps 
should include a State map showing 
location of the unit, a regional map 
showing relationship to adjacent land 
uses, and a unit map showing tracts, 
acreages, and important facilities such 
as visitor centers, campgrounds, and 
outstanding physical features. Special 
photo or map portfolios (for review 
purposes only) may be provided at the 
unit, the Regional Office and other 
official review sites. 

(b) Listing by priority ranking‘or 
grouping, where possibleor feasible, of 
individual tracts showing tract number, 
name of owner, acreage, proposed 
protection method (cooperative 
agreement, zoning, fee or less-than-fee 
acquisition etc.) and specific reason for 
protection (i.e., an easement to “protect 
the historic scene and permit continued 
farm use” in an historical area). 

(c) Copies of authorizing legislation 
and other Congressional directions such 


as excerpts from committee reports 
directly related to land protection 
requirements. 

(d) Sample documents (Easement 
provisions, agreements, notices to local 
governments etc.) 

(e) One page statistical summary of 
plan (acres,.methods of protection, 
highlights of HI(e).and V). 

Although all plans should follow these 
analytical steps, some may-be very brief 
and all should place primary emphasis 
on sections IV and V rather than 
repeating information already contained 
in the GMP or other plans: 


Policy and Legislative Changes 


The analysis of alternatives and 
recommendations should be developed 


‘on the basis of current authorities and 


policies. However, the land protection 
plan may reveal the need for changes in 
unit boundaries, protection authorities, 
or NPS management policies. The plan 
must recognize that changes in 
legislation or policy can only be 
accomplished through Service planning 
processes and Departmental or 
Congressional channels. 

The analysis of alternatives may 
include various contingencies for what 
will be done if such new policies or 
authorities become available, but 
suggestions for major changes should be 
included in the Superintendent's 
memorandum to the Region and in the 
Regional Director’s memorandum 
transmitting the plan to Washington and 
processed through amendment or 
revision to the General Management 
Plan or other appropriate procedures. 

Land Protection Plans:should be 
developed with special attention to the 
following issues relating to private 
ownership within unit boundaries and 
analysis of alternative methods for 
protecting land. 


Private Ownership Within Unit 
Boundaries 


Boundaries for units of the National 
Park System are not always-drawn 
exclusively on the basis of natural or 
cultural features or clear determinations 
of resource significance. Consequently, 
not all of the land within a unit 
boundary'mayrequire’the same type or 
level of protection to achieve the 
purpose of the unit, and land outside of 
the boundary may havea direct bearing 
on the well-being of the unit. Plans 
proposing the NPS assume management 
responsibility for lands currently in 
private or other ownership should be 
able to document that these-lands are 
needed for resource protection and 
visitor use*purposes that cannot be 
accomplished without Federal 
acquisition of these lands or interests in 
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these lands. (See Format, Parts II, IV, V, 
and VI). 


Short and Long Term Needs 


In considering protection options, the 
plan should recognize the difference 
between needs for interim protection 
and long term objectives for the unit. 
Some areas havea long term objective 
of restoring natural systems to their 
condition prior to human:settlement: 
However, with appropriate controls, it 
may be possible and, in fact, desirable 
to allow continued compatible private 
uses of the land for a specific period of 
time without adverse impacts’on the 
long term mission of the unit. 

In many areas, private uses of the 
land may contribute to the purposes of 
the unit by providing visitor services, 
reducing requirements for maintenance, 
reducing costs for management or 
continuing traditional activities that are 
part of the resource to be protected, 
particularly in areas of cultural value. 
The land protection plan should indicate 
what private uses need to be continued, 
controlled, or eliminated to meet long 
range-goals’of the unit: Interim private 
use may be provided by deferral of 
acquisition, right of first refusal, 
acquisition subject to reservation of use 
and occupancy, or by purchase followed 
by leaseback, or sellback with deed 


restrictions. 
Protection Alternatives 


Direct NPS acquisition and 
management of land maynot.be:the only 
effective or desirable method of 
protecting unit resources:invall’ cases. 
Land protection plans must:document 
that other approaches have been fully 
considered. The plan must identify 
specific protection methods and: assess 
the ability of various alternatives to 
achieve: management objectives. This 
includes:attention to the following types 
of methods: 


Agreements 


Agreements are legal instruments 
defining administrative arrangements 
between two-or more parties. They can 
provide for exchange of services: or 
other benefits. Within unit boundaries, 
agreements are most likely tobe useful 
for land: owned by: 

State or local governments 

Private non-profit organizations (scout 
troops, churches, land trusts or 
conservation groups) 

Other federal agencies 

Individuals or corporations whe-are 
supportive of unit purposes, in areas 
where such agreements are 
specifically authorized by law 
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The terms of an agreement can 
include provisions for: 

Limited NPS access to manage natural 
or cultural resources 

Shared responsibility for maintenance of 
structures or facilities 

Public access for recreation or 
interpretation 

Conditions for management of wildlife 
or other resources 

Law enforcement 

For example, land administered by the 
Coast Guard and Navy in Channel 
Islands National Park can be managed 
for unit purposes under an agreement 
that grants NPS access yet continues the 
defense and coastal security uses of the 
islands. 

NPS directives and the Federal Grants 
and Cooperative Agreement Act of 1977 
(Pub. L. 95-224) establish some 
important distinctions among contracts, 
cooperative agreements, and 
memoranda of understanding. The land 
projection plan should outline the 
specific requirements to meet NPS 
management needs and other types of 
provisions to be included in an 
agreement so that the appropriate legal 
instrument can be drawn up at a later 
date. 


Zoning 


Zoning is based on the power of State 
and local governments to protect public 
health, safety, and the welfare by 
regulating the use of land. Within a unit 
of the National Park System, local 
zoning regulations can be used to limit 
the density, type, location, and character 
of private development. Some 
authorizing legislation specifically 
provides for cooperation between NPS 
and local governments in developing 
zoning regulations. In other areas, 
zoning should be considered when: 

—Local government has a zoning 
ordinance in place or appears to be 
willing to adopt one. 

—There is evidence of State and local 
support for the protection objectives of 
the unit. 

—Some reasonable private use of the 
land is consistent with unit purposes. 

—Private land use needs to be 
controlled and managed rather than 
prohibited to meet unit objectives. 

The land protection plan should be 
clear about what types of protection 
could be exercised through a zoning 
ordinance administered by the local 
government. This may include: 

Restrictions on the type of use; 
residential, commercial, industrial, 
agricultural, etc. 

Limits on the intensity of use; size of 
lots, height of buildings, number of units 
per acre. 


Standards for design; requirements for 
set backs from property lines, number of 
parking spaces per unit, portion of lot to 
remain in open space. 

The plan should take special care to 
consider what uses of land may be 
allowed under current zoning 
classifications which appear to meet 
NPS objectives as well as those which 
seem to conflict. For example, the 
zoning category of “recreation use” may 
allow for trailer parks, resort motels, 
and other development unlikely to be 
compatible with purposes of the unit. 
Land zoned for low density residential 
use may be more adequately protected 
in terms of unit objectives than land 
zoned for agricultural use where feed 
lots, timber operations, and other 
intense activities may be allowed 
automatically. 

A few zoning ordinances allow for 
transfers of density or development 
rights from one tract to another. This 
tool is especially useful in jurisdictions 
where development can be concentrated 
in areas already served by public 
utilities while undeveloped land is 
retained in low density uses. The land 
protection plan should consider if 
development should be prohibited, 
controlled, or concentrated in other 
locations. Where the location of new 
development is of primary concern, 
zoning and related TDR (transferable 
development right) programs are likely 
to be worthy of consideration in the 
protection plan. 

Cooperation with state or local 
governments may be necessary to revise 
or prepare zoning regulations. The land 
protection plan should advise local 
governments about the types of zoning 
provisions that would be consistent with 
unit objectives as well as local interests 
and concerns. At the same time, the plan 
should recognize that zoning changes 
are often controversial and the NPS role 
should be defined with sensitivity to the 
potential for criticism of federal 
involvement in local land use regulation. 
Special expertise may be required to 
advise unit managers on complex zoning 
questions. 

Local zoning has been criticized as a 
long term protection tool because of the 
potential for changes in local governing 
bodies, political pressures on decisions, 
and problems in enforcement of 
regulations. Land protection plans may 
suggest what steps could be taken to 
overcome some of these problems or 
what contingency actions may be taken 
if zoning fails. Suggestions for NPS 
involvement in State or local zoning and 
other land use regulatory activities 
should be developed in close 
consultation with the Office of the 
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Solicitor. In discussing zoning, the plan 
should give special attention to 
maintaining cooperative relationships 
with local governments rather than 
creating confrontations. In the absence 
of special legislative provisions for the 
particular unit, the National Park 
Service role in local zoning matters is 
advisory. 

In limited instances where the state 
has ceded exclusive jurisdiction to the 
Federal Government within the 
boundaries of a National Park, or where 
otherwise authorized by law, the 
National Park Service may be able to 
exercise direct regulatory authority over 
private lands. In such cases, NPS would 
be acting like the local governing body 
in establishing limits on the type, 
density, and character of land use. This 
approach is most appropriate for 
developed areas within older 
established National Parks rather than a 
method of protecting new areas or 
undeveloped land. 


Regulations 


In addition to zoning, Federal 
agencies and state and local 
governments administer a variety of 
other laws that can help protect unit 
resources. The land protection plan will 
consider what regulatory authorities are 
available to control: 

Air and water pollution 

Dredging or filling of wetlands 
Hunting and fishing 

Tree cutting and forestry practices 
Resource extraction and excavation 
Construction in navigable waters 
Subdivision of land 

Development in flood hazard areas 


Regulations cannot usually provide 
for public use, but they can prevent 
harm to natural or cultural resources. 
For example, Federal, state, and local 
regulations often impose strict limits on 
dredging or filling of wetlands that 
would destroy wildlife habitat or 
degrade water quality. Local subdivision 
and environmental regulations may 
restrict residential development that is 
not adequately served by roads, water, 
and sewage treatment facilities. 

It is much more difficult for 
regulations to absolutely prohibit an 
activity than to simply limit the type, 
amount, or intensity of the activity. In 
units where the impact of development 
is already evident regulations are more 
likely to be effective in reducing adverse 
effects of major projects. In relatively 
pristine areas, regulations may be of 
little use in efforts to preserve natural 
systems from any intrusions of 
development. Regulations also are more 
likely to be effective where there is a 
good base of information about the 
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impacts of certain activities on unit 
resources. For example, documentation 
(supported by adequate data) that water 
pollution is destroying specific fish and 
wildlife populations:will be helpful in 
efforts to enforce state or local 
regulations on the source of the 
pollutants. 

A land protection plan should discuss 
the role NPS can play imassuring that 
regulations are effectively implemented. 
This could include cooperation with 
local efforts to identify and prosecute 
violators as well as technical assistance 
or review of permit applications. 
Although regulations should not be 
considered as a substitute for 
acquisition of land or interests needed 
for resource management and public 
use, they can be an important element in 
the general plan for protecting the unit. 


Easement Acquisitions 


Property ownership should be 
envisioned as a bundle of rights. These 
include the right to farm, cut trees; build 
houses, or extract resources and exclude 
others from it. Easements convey only 
some of the rights. in property from one 
person to another. They may be positive: 
giving a right of access, or negative: 
restricting specific activities on the land. 
Easements are most likely to be useful 
where: 

—Some, but not all private uses are 
compatible with unit purposes. 

—Current owners desire to continue 
current types of use and occupancy of 
the land under terms set by NPS. 

—Scenic values need protection, or 
access by the public or NPS is needed 
only over a portion of the land. 

Easements are extremely flexible and 
can be drafted to fit the. specific 
characteristics of the land as well as 
concerns of the owner..The protection 
plan should identify the types of 
conditions imposed by or uses that will 
be limited by an easement. These could 
include restrictions on: 

Tree cutting 

Excavation or grading 

Resource extraction 

Hunting or fishing 

Residential development 

Farming practices that erode the soil 
Grazing 

Commercial or industrial activities 

Restrictions may specify changes in 
use that will be allowed by the unit 
manager subject to clearly defined 
conditions on the timing; intensity, or 
amount of the use. 

The easement also could include 
positive provisions for: 

Public access along a river or trail 

NPA access to manage natural or 
cultural resources 

Utility rights of way 


Negative easements are often likely to 
be appropriate on. developed properties 
where single faimly residential uses can 
continue without adverse impacts:on 
public: use of the:unit. Negative 
easements also :are-useful im protecting 
scenic values of.agricultural or forest 
land. The type-of restrictions to be 
imposed can be as general or specific as 
necessary to meet protection needs..For 
example, an easement on a farm along a 
parkway or historic area could specify 
that no trees will be cut or structures be 
built in a legally defined area unless 
consistent with clear standards in the 
easement. An-easement on an historic 
building might specify that it will be 
maintained and painted only a certain 
color to.:match the character of the 
neighborhood, or preserve historic 
values. 

Positive easements are likely to be 
most useful where the planned use by 
NPS or the public will not-substantially 
interfere with other private.uses of the 
land. Public access through land 
managed for farming or timber 
production is-one example of a likely 
application for a positive easement. 
While some landowners may: be 
receptive to selling less than their entire 
interest in land, others may prefer to sell 
in fee. The plan should indicate what 
factors will be considered in making the 
choice between fee and easement. 
These may include: owner preference, 
relative costs, character of the site or the 
resource, and plans for public use or 
other management requirements. In 
general, plans should give special 
attention to defining what interests in 
land are required te achieve unit 
purposes rather than leave the choice 
between fee and easement entirely to 
the property owner. The plan also 
should identify what special efforts 
might be necessary to inform 
landowners about possible advantages 
of owner imposed deed restrictions, 
easement sales and requirements for 
monitoring and enforcement of 
easement conditions. Plans proposing 
substantial use of easements should 
discuss any special staff, funding,. or 
training needs to assure that easement 
conditions can be adequately managed 
and enforced. 

There is no rule of thumb for 
determining whether easements are “too 
expensive” in relation to fee acquisition. 
Costs for purchasing easements will 
vary widely depending on how much 
potential uses of the land are limited 


‘and the local trends in development. 


Proposed easement programs must be 
evaluated on a case-by-case basis. In 
discussing costs of an easement 
program, the plan should balance all 
revelant factors: 


Easements: limited management 
controk. purchase: price, enforcement 
costs; benefits of continued private use, 
opportunities for public use, impact on 
local tax base. 

Fee: ownership: full control over 
management, purchase price; 
maintenance expenses, payments in lieu 
of taxes; NPS liability for damages, 
patrol and enforcement expenses, 
opportunities for public-use, 
development costs. 


Fee Acquisition 


When. all of the interests:in land are 
acquired, it is owned in fewsimple. Fee 
acquisition may be recommended when 
other methods of protection have been 
found to be inadequate, inefficient, or 
ineffective to meet management needs. 
Before recommending a protection 
strategy that relys entirely on fee 
purchases, the plan should explain why 
other approaches are not adequate and 
why problems with these other 
approaches cannot be solved. Fee 
acquisition is most often appropriate 
where the land: 

—Is Needed for development of unit 
facilities or public use. 

—Must be maintained in a natural 
condition that precludes reasonable 
private use. 

—Requires active NPS management to 
preserve historic and archeological 
resources, eliminate exotic species, or 
conduct other activities that 
substantially conflict with private use. 

—Is owned by individuals who do not 
wish to sell less-than-fee interests 
(sellback and lease back should be 
considered). 

—€annot be protected in accord with 
unit purposes by other methods, or 
alternatives would not be cost-effective. 


Methods of Acquisition 


NPS can acquire fee and less-than-fee 
interests. through several different 
methods. These include: 

Purchase with donated or appropriated 
funds 

Withdrawal from the public domain 

Transfer from other federal agencies 

Donation 

Bargain sale 

Exchange 

Condemnation 

Plans for direct purchase should 
recognize the uncertainties about the 
level of annual appropriations by 
Congress. Transfers and withdrawals 
also usually require specific direction 
from Congress. Donations and 
exchanges depend upon a variety of 
factors not usually within the direct 
control of NPS. Consequently, the plan 
should discuss specific means of 
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acquisition (i.e., donation, purchase or 
exchange) in general terms without 
attempting to define which individual 
tracts will be acquired by specific 
methods, unless some agreement has 
already been reached or the methods 
are specified in the authorizing 
legislation. 

Landowners who have substantial 
taxable incomes would most likely be 
interested in a full donation. A bargain 
sale (partial donation) may be attractive 
to individuals or corporations who need 
some cash and some deductions from 
taxable income. The plan provides an 
opportunity tosdetermine what special 
assistance may be necessary to inform 
landowers about the tax advantages of 
donations. The plan should not, 
however, attempt to offer tax advice, but 
may indicate what steps can be taken to 
encourage landowners to consult with 
their attorneys and accountants. 

Exchanges should be considered 
where: 

NPS has identified potential trade 
lands under its own control (land 
outside of the current boundary 
acquired to avoid severance damages, 
for example). 

Land is located in the same state 
under other Federal agency jurisdiction. 

In cases, where the landowner wishes 
to sell fee but NPS needs a less-than-fee 
interest, a purchase and sell or lease- 
back arrangement should be considered. 
The land protection plan should identify 
those tracts where fee acquisition could 
be used initially to meet landowner 
objectives, and then the land could be 
leased, or resold with restrictions in the 
deed to meet NPS objectives. A 
discussion of timing for lease back or 
sell back and any necessary restrictions 
should be included in the plan. 

Authorizing legislation for many areas 
provides that land also may be acquired 
subject to reservations or a right of use 
and occupancy. Reservations may be for 
a term of years or the life of the owner 
and must include restrictions to assure 
protection of unit resources. Rights to 
salvage structures or materials also may 
be reserved. The plan should specify 
what land or structures may be acquired 
subject to reservations as well as land 
that cannot be acquired with 
reservations, in accord with the area’s 
legislation. 

The plan should explain what 
circumstances may require the use of 
condemnation to acquire or less-than- 
fee interests in private property. These 
include simply resolving disagreements 
over fair market value and solving title 
problems, as well as preventing uses 
that would harm unit resources. The 
plan should note any specific legislative 
directions on condemnation, recognize 


the distinction between inholding areas 
authorized prior to 1959 and recently 
authorized areas, and explain to 
landowners that condemnation is a 
judicial process to assure them of just 
compensation when private land is 
taken for public purposes. 

The land protection plan should 
identify any special concerns about the 
actual process of acquisition that should 
be taken into consideration to minimize 
adverse impacts on landowners. 


Emergencies and Hardships 


It is not possible to predict in advance 
when landowners may be subject to 
hardships that require them to dispose 
of land or improvements in land, or to 
know when action by landowners may 
cause significant or irreparable damage 
to unit resources. Accordingly, both 
emergencies and hardships will be 
revised on a case-by-case basis as they 
arise and wiil not affect the overall 
setting of priorities in the preparation of 
land protection plans. Where 
authorizing legislation provides for 
special consideration to be given to 
hardships, appropriate reference to the 
legislation should be included in the 
plan. 


Appendix A 
Areas where planning is scheduled to 


be underway by October 1, 1983. This 

list includes areas where plans are 

scheduled for completion during Fiscal 

Year 1983 and 1984. 

Alaska Region: Roger Contor, Regional 
Director, National Park Service, 540 
West 5th Avenue, Room 202, 
Anchorage, Alaska 99501 (907-271- 
4196) 

Glacier Bay NP 
P.O. Box 1089 
Juneau, AK 99802 

Kenai Fjords NP 
P.O. Box 1727 
Seward, AK 99664 

Lake Clark NP 
701 C Street 
Anchorage, AK 99513 

Sitka NHP 
P.O. Box 738 
Sitka, AK 99835 

Wrangell-St. Elias NP 
P.O. Box 29 
Glennallen, AK 99588 

Yukon Charley Rivers NP 
P.O. Box 64 
Eagle, AK 99738 

Appalachian Trail: David Richie, Project 
Manager, Appalachian Trail Project 
Office, National Park Service, Harpers 
Ferry, West Virginia 25425 (304-535- 
2346) 

Mid-Atlantic Region: James W. 
Coleman, Jr., Regional Director, 
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National Park Service, 143 South 
Third Street, Philadelphia, 
Pennsylvania 19106 (215-597-7013) 
Allegheny Portage RR NHS 
National Park Service 
P.O. Box 247 
Cresson, PA 16630 
Appomattox Court House NHP 
P.O. Box 218 
Appomattox, VA 24522 
Assateague Island NS 
Route 2, Box 294 
Berlin, MD 21811 
Colonial NHP 
P.O. Box 210 
Yorktown, VA 23690 
Delaware Water Gap NRA 
Bushkill, PA 18324 
Eisenhower NHS 
c/o Gettysburg NMP 
Gettysburg, PA 17325 
Fort Necessity NB 
The National Pike 
Farmington, PA 15437 
Frederickburg & Spotsylvania NMP 
P.O. Box 679 
Fredericksburg, VA 22401 
Friendship Hill NHS 
c/o Fort Necessity Nat'l Battlefield 
The National Pike 
Farmington, PA 15437 
Gettysburg NMP 
Gettysburg, PA 17325 
Hampton NHS 
525 Hampton Lane 
Towson, MD 21204 
Independence NHP 
313 Walnut Street 
Philadelphia, PA 19106 
Johnstown Flood NM 
P.O. Box 247 
Cresson, PA 16630 
Maggie L. Walker NHS 
c/o Richmond Nat'l Battlefield Park 
3215 East Broad Street 
Richmond, VA 23223 
New River Gorge NR 
P.O. Box Drawer V 
Oak, Hill, WV 25901 
Petersburg NB 
P.O. Box 549 
Petersburg, VA 23803 
Richmond NBP 
3215 E. Broad Street 
Richmond, VA 23223 
Upper Delaware SRR 
P.O. Box C 
Narrowsburg, NY 12764 
Valley Forge NHP 
Valley Forge, PA 19481 
Mid-West Region: Jim L. Dunning, 
Regional Director, National Park 
Service, 1709 Jackson Street, Omaha, 
Nebraska 68102 (402-221-3431) 
Apostle Islands NL 
P.O. Box 729 
Bayfield, WI 54814 
Cuyahoga Valley NRA 
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P.O. Box 158 

Peninsula, OH 44264 
Herbert Hoover NHS 

P.O. Box 607 

West Branch, IA 52358 
Indiana Dunes NL 

1100 N. Mineral Springs 

Porter, IN 46304 ; 
Lincoln Boyhood NM 

Lincoln City, IN 47552 
Lincoln Home NHS 

526 South 7th Street 

Springfield, IL 62703 
Lower Saint Croix NSR 

P.O. Box 708, 

Saint Croix Falls, WI 54024 
Mound City Group NM 

16062 State Rt. 104 

Chillicothe, OH 45601 
Pictured Rocks NL 

P.O. Box 40 

Munising, MI 49862 
Saint Croix NSR 

P.O. Box 708 

Saint Croix Falls, WI 54024 
Scotts Bluff NM 

P.O. Box 427, 

Gering, NE 69341 
Sleeping Bear Dunes NL 

400 % Maint Street, 

Frankfort, MI 49635 
Voyageurs NP 

P.O. Box Drawer 50, 

International Falls, MN 56649 
William H. Taft NHS 

2038 Auburn Avenue 

Cincinnati, OH 45219 
Wilsons Creek NB 

Postal Drawer C 

Republic, MO 65738 
National Capital Region: Manus J. Fish, 

Jr., Regional Director, National Park 

Service, 1100 Ohio Drive, S.W., 

Washington, D.C. 20242 (202-426- 

5720) 
Antietam NB 

P.O. Box 158 

Sharpsburg, MD 21782 
C & O Canal NHP 

P.O. Box 4 

Sharpsburg, MD 21782 
Harpers Ferry NHP 

P.O. Box 65 

Harpers Ferry, WV 25425 
Manassas NBP 

P.O. Box 1830 

Manassas, VA 22110 
Monocacy NB 

c/o C & O Canal NHP 

P.O. Box 158 

Sharpsburg, MD 21782 
Piscataway Park 

c/o National Capital Region-East 

5210 Indian Head Highway 

Oxon Hill, MD 20021 
Prince William Forest Park 

P.O. Box 208 

Triangle, VA 22172 ‘ 
North Atlantic Region: Herbert S. 

Cables, Jr., Regional Director, 


National Park Service, 15 State Street, 
Boston, Massachusetts 02119 (617- 
223-3769) 
Adams NHS 
P.O. Box 531 
Quincy, MA 02269 
Boston African American NHS 
c/o Boston NHP 
Charleston Navy Yard 
Boston, MA 02129 
Cape Cod NS 
South Wellfleet, MA 02663 
Fire Island NS 
120 Laurel Street 
Patchogue, NY 11772 
Gateway NRA 
Floyd Bennett Field, Bldg. 69 
Brooklyn, NY 11234 
Home of FDR NHS 
Hyde Park, NY 12538 
Lowell NHP 
171 Merrimack Street 
P.O. Box 1098 
Lowell, MA 01853 
Martin Van Buren NHS 
P.O. Box 545 
Kinderhook, NY 12106 
Minute Man NHP 
P.O. Box 160 
Concord, MA 01742 
Morristown NHP 
National Park Service 
Washington Place 
Morristown, NJ 07960 
Saint Croix Island NM 
c/o Acadia National Park 
Route 1, Box 1 
Bar Harbor, ME 04609 
Salem Maritime NHS 
Custom House, Derby Street 
Salem, MA 01970 
Saratoga NHP 
R.D. #1, Box 113-C 
Stillwater, NY 12170 
Springfield Armory NHS 
One Armory Square 
Springfield, MA 01105 
Pacific Northwest Region: Daniel J. 
Tobin, Jr., Regional Director, National 
Park Service, 2001 6th Avenue, 
Seattle, Washington 98121 (202-442- 
5565) 
Ebey’s Landing NHR 
c/o Pacific Northwest Regional Office 
Westin Building, Room 1920 
2001 6th Avenue 
Seattle, WA 98121 
Fort Vancouver NHS 
Vancouver, WA 98661 
John Day Fossil Beds NM 
420 West Main Street 
John Day, OR 97845 
Lake Chelan NRA 
Chelan, WA 98816 
Mount Rainier NP 
Tahoma Woods, Star Route 
Ashford, WA 98304 
Nez Perce NHP 
P.O. Box 93 


21129 


Spalding, ID 83551 
North Cascades NP 
800 State Street 
Sedro Woolley, WA 98284 
Olympic NP 
600 East Park Avenue 
Port Angeles, WA 98362 
Ross Lake NRA 
c/o North Cascades NP 
800 State Street 
Sedro Woolley, WA 98284 
Rocky Mountain Region: L. Lorraine 
Mintzmyer, Regional Director, 
National Park Service, P.O. Box 25287, 
Denver, Colorado 80225 (303-234- 
2500) 
Arches NP 
c/o Canyonlands National Park 
446 S. Main Street 
Moab, UT 84532 
Badlands NP 
P.O. Box 6 
Interior, SD 57750 
Bent's Old Fort NHS 
P.O. Box 581 
La Junta, CO 81050 
Bighorn Canyon NRA 
P.O. Box 458 
Fort Smith, MT 59035 
Black Canyon of the Gunnison NM 
P.O. Box 1648 
Montrose, CO 81401 
Bryce Canyon NP 
Bryce Canyon, UT 84717 
Capitol Reef NP 
Torrey, UT 84775 
Dinosaur NM 
P.O. Box 210 
Dinosaur, CO 81610 
Fort Laramie NHS 
Fort Laramie, WY 82212 
Fort Union Trading Post NHS 
Buford Route 
Williston, ND 58801 
Glacier NP 
West Glacier, MT 59936 
Golden Spike NHS 
P.O. Box 394 
Brigham City, UT 84302 
Grand Teton NP 
P.O. Drawer 170 
Moose, WY 83012 
Grant-Kohrs Ranch NHS 
P.O. Box 790 
Deer Lodge, MT 59722 
Great Sand Dunes NM 
P.O. Box 60 
Alamosa, CO 81101 
Rocky Mountain NP 
Estes Park, CO 80517 
Zion NP 
Springdale, UT 84767 
Southeast Region: Robert M. Baker, 
Regional Director, National Park 
Service, Richard B. Russell Federal 
Bldg. & U.S. Courthouse, 75 Spring 
Street, S.W., Atlanta, Georgia 30303 
(404-221-5185) 
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Andersonville NHS 
Andersonville, GA 31711 
Big Cypress NP 
S.R. Box 110-Satinwood Drive 
Ochopee, FL 33943 
Biscayne NP 
P.O. Box 1369 
Homestead, FL 33030 
Canaveral NS 
P.O. Box 2583 
Titusville, FL 32780 
Cape Hatteras NS 
Route 1, Box 675 
Manteo, NC 27954 
Cape Lookout NS 
P.O. Box 690 
Beaufort, NC 28516 
Castillo de San Marcos NM 
1 Castillo Drive 
St. Augustine, FL 32084 
Chattahoochee River NRA 
1905 Powers Ferry Rd-Suite 150 
Marietta, GA 30067 
Chickamauga & Chattanooga NMP 
P.O. Box 2128 
Ft. Oglethorpe, GA 30742 
Cumberland Gap NHP 
P.O. Box 840 
Middlesboro, KY 40965 
Cumberland Island NS 
P.O. Box 806 
Saint Marys, GA 31558 
De Soto N Memorial 
National Park Service 
75th Street, N.W. 
Bradenton, FL 33529 
Everglades NP 
P.O. Box 279 
Homestead, FL 33030 
Fort Caroline NM 
12713 Ft. Caroline Road 
Jacksonville, FL 32225 
Fort Donelson NMP 
P.O. Box F 
Dover, TN 37058 
Fort Frederica NM 
Route 4, Box 286—C 
St. Simons Island, GA 31522 
Fort Pulaski NM 
P.O. Box 98 
Tybee Island, GA 31328 
Fort Raleigh NHS 
c/o Cape Hatteras National Seashore 
Route 1, Box 675 
Manteo, NC 27954 
Fort Sumter NM 
1214 Middle Street 
Sullivan’s Island, SC 29482 
Great Smoky Mountains NP 
Gatlinburg, TN 37738 
Gulf Islands NS 
P.O. Box 100 
Gulf Breeze, FL 32561 
Mammoth Cave NP 
Mammoth Cave, KY 42259 
Martin Luther King, Jr., NHS 
c/o Southeast Regional Office 
National Park Service 
75 Springs Street, S.W. 


Atlanta, GA 30303 
Moores Creek NB 
P.O. Box 69 
Currie, NC 28435 
Natchez Trace Parkway 
Rural Route 1, NT-143 
Tupelo, MS 39901 
Obed WSR 
P.O. Drawer 630 
Oneida, TN 37841 
Shiloh NMP 
Shiloh, TN 38376 
Tuskegee Institute NHS 
399 Old Montgomery Road 
Tuskegee, AL 36083 
Vicksburg NMP 
P.O. Box 349 
Vicksburg, MS 39180 
Virgin Islands NP 
P.O. Box 7789, Charlotte Amalie 
St. Thomas, VI 00801 
Southwest Region: Robert |. Kerr, 
Regional Director, National Park 
Service, Old Santa Fe Trail, P.O. Box 
728, Santa Fe, New Mexico 87501 
(505-988-6388) 
Bandelier NM 
Los Alamos, NM 87544 
Big Bend NP 
Big Bend Nat'l] Park, TX 79834 
Big Thicket NP 
P.O. Box 7408 
Beaumont, TX 77706 
Buffalo NR 
P.O. Box 1173 
Harrison, AR 72601 
Chaco Culture NHP 
Star Route 4, Box 6500 
Bloomfield, NM 87413 
Chicksaw NRA 
P.O. Box 201 
Ft. Oglethorpe, GA 30742 
El Morro NM 
Ramah, NM 87321 
Fort Smith NHS 
P.O. Box 1406 
Fort Smith, AR 72902 
Georgia O’Keeffe NHS 
c/o Southwest Regional Office 
National Park Service 
P.O. Box 728 
Santa Fe, NM 87501 
Hot Springs NP 
P.O. Box 1860 
Hot Springs, AR 71901 
Jean Lafitte NHP 
c/o Municipal Auditorium 
1201 St. Peter Street 
New Orleans, LA 70116 
Lyndon B. Johnson NHS 
P.O. Box 329 
Johnson City, TX 78636 
Padre Island NS : 
9405 South Padre Island Drive 
Corpus Christi, TX 78418 
Palo Alto Battlefield NHS 
c/o Padre Island NS 
9405 South Padre Island Drive 
Corpus Christi, TX 78418 
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Salinas NM 
P.O. Box 496 
Mountainair, NM 87036 
San Antonio Missions NHS 
727 E. Durango-Rm: A612 
San Antonio, TX 78206 
Western Region: Howard Chapman, 
Regional Director, National Park 
Service, 450 Golden Gate Avenue, Box 
36063, San Francisco, California 94102 
(415-556-4196) 
Channel Islands NP 
1901 Spinnaker Drive 
Ventura, CA 93001 
Chiricahua NM 
Dos Cabezas Route Box 6500 
Willcox, AZ 85643 
Coronado NM 
Rural Route 1, Box 126 
Hereford, AZ 85615 
Golden Gate NRA 
Building 201, Fort Mason 
San Francisco, CA 94124 
Grand Canyon NP 
P.O. Box 129 
Grand Canyon, AZ 86023 
Kaloko Honokohau NHP 
c/o Pacific Area Director 
300 Ala Moana Blvd. 
Honolulu, HI 96850 
Kings Canyon NP 
c/o Sequoia and Kings Canyon Nat'l 
Parks 
Three Rivers, CA 93271 
Lake Mead NRA 
601 Nevada Highway 
Boulder City, NV 89005 
Lassen Volcanic NP 
Mineral, CA 96063 
Montezuma Castle NM 
P.O. Box 219 
Camp Verde, AZ 86322 
Point Reyes NS 
Point Reyes, CA 94956 
Saguaro NM 
Route 8, Box 695 
Tucson, AZ 85730 
Santa Monica Mountains NRA 
22900 Ventura Blvd., Suite 140 
Woodland Hills, CA 91364 
Sequoia NP 
c/o Sequoia & Kings Canyon Nat'l 
Parks 
Three Rivers, CA 93271 
Tuzigoot NM 
c/o Montezuma Castle NM 
P.O. Box 219 
Camp Verde, AZ 86322 
War in the Pacific NHP 
P.O. Box FA 
Agana, Guam 96910 
Yosemite NP 
P.O. Box 577 
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Yosemite National Park, CA 95389 
Russell E. Dickenson, 
Director. 
[FR Doc. 83-12578 Filed 5-10-83; 8:45 am} 
BILLING CODE 4310-70-M 


POSTAL SERVICE 

39 CFR Part 10 

international Express Mail Service to 
Malaysia and Qatar 


AGENCY: Postal Service. 

ACTION: Final action on International 
Express Mail Service to Malaysia and 
Qatar. 


SUMMARY: Pursuant to agreements with 


the postal administrations of Malaysia 
and Qatar, the Postal Service intends to 
begin International Express Mail Service 
with Malaysia and Qatar at postage 
rates indicated in the tables below. 
Service is scheduled to begin on June 10, 
1983. : 

_ EFFECTIVE DATE: June 10, 1983. 


FOR FURTHER INFORMATION CONTACT: 
Leon W. Perlinn, (202) 245-4414. 


SUPPLEMENTARY INFORMATION: By a 
notice published in the Federal Register 
on April 5, 1983 (48 FR 14660), the Postal 
Service announced that it was proposing 
to begin International Express Mail 
Service to Malaysia and Qatar on June 
10, 1983. Comments were invited on 
published rate tables, which were 
proposed amendments to the 
International Mail Manual (incorporated 
by reference in the Federal Register, 39 
CFR 10.1), and which were to become 
effective on the date service began. No 
comments were received. 

Accordingly, the Postal Service is 
confirming that it intends to begin 
International Express Mail Service with 
Malaysia and Qatar on June 10, 1983 at 
the rates indicated in the tables below. 


List of Subjects in 39 CFR Part 10 
Postal Service, Foreign relations. 


MALAYSIA.—INTERNATIONAL EXPRESS MAIL 











SCP@NAMeoNV 


—-—— ww 


MALAYSIA.—INTERNATIONAL EXPRESS MAIL— 





* Rates in this table are ees to each piece of 
International Custom Designed Express Mail shipped under 
a Service Agreement providing for tender by the customer 
at a designated Post Office. 

* Pickup is available under a Service ment for an 
added charge of $5.60 for each pickup stop, regardless of 
the number of pieces picked up. Domestic and International 
Express Mail picked up together under the same Service 
Agreement incurs only one pickup charge. 


QaATAR.—INTERNATIONAL EXPRESS MAIL 


Custom designed service ' * 
Up to and including 








* Rates in this table are applicable to each piece of 
International Custom Desi presse Mail shipped under 
a Service Agreement  goveting for tender by the customer 
at a designated Post Office. 

* Pickup is available under a Service Agreement for an 
added charge of $5.60 for each pickup stop, regardless of 
the number of pieces picked up. estic and International 
Express Mail picked up together under the same Service 
Agreement incurs only one pickup charge. 


A transmittal letter making these 
changes in the pages of the International 
Mail Manual will be published in the 
Federal Register as provided in 39 CFR 
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10.3 and will be transmitted to 
subscribers automatically. 


(39 U.S.C. 401, 404, 407) 

W. Allen Sanders, 

Associate General Counsel, Office of General 
Law and Administration. 

[FR Doc. 83-12614 Filed 5-10-83; 8:45 am] 

BILLING CODE 7710-12-M 


ENVIRONMENTAL PROTECTION 
AGENCY 


40 CFR Part 180 
[PP 2E2739/R544; PH-FRL 2359-7] 


Tolerances and Exemptions From 
Tolerances for Pesticide Chemicals in 
or on Raw Agricultural Commodities; 
Ametryn 


AGENCY: Environmental Protection 
Agency (EPA). 
ACTION: Final rule. 


SUMMARY: This rule establishes a 
tolerance for residues of the herbicide 
ametryn in or on the raw agricultural 
commodity cassava roots. This 
regulation to establish a maximum 
permissible level for residues of ametryn 
in or on the commodity was requested in 
a petition submitted by the Interregional 
Research Project No. 4 (IR-4). 


EFFECTIVE DATE: Effective on May 11, 
1983. 


ADDRESS: Written objections may be 
submitted to the: Hearing Clerk (A-110), 
Environmental Protection Agency, 401 M 
St., SW., Washington, D.C. 20460. 


FOR FURTHER INFORMATION CONTACT: 
Donald Stubbs, Emergency Response and 
Minor Use Section, Registration Division 
(TS~767C), Environmental Protection 
Agency, Rm. 716B, CM #2, 1921 

Jefferson Davis Highway, Arlington, VA 
22202, (703-557-1192). 


SUPPLEMENTARY INFORMATION: EPA 
issued a proposed rule, published in the 
Federal Register of March 9, 1983 (48 FR 
9887), which announced that the 
Interregional Research Project No. 4 (IR- 
4), New Jersey Agricultural Experiment 
Station, P.O. Box 231, Rutgers 
University, New Brunswick, NJ 08903, 
had submitted pesticide petition 2E2739 
to EPA on behalf of the IR-4 Technical 
Committee and the Agricultural 
Experiment Station of Puerto Rico. 

This petition requested that the 
Administrator, pursuant to section 
408(e) of the Federal Food, Drug, and 
Cosmetic Act, propose the 
establishment of a tolerance for residues 
of the herbicide ametryn (2- 
(ethylamino)-4-{isopropylamino)-6- 
(methylthio)-s-triazine) in or on the raw 
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agricultural commodity cassava roots at 
0.1 part per million (ppm). 

There were no comments or requests 
for referral to an advisory committee 
received in response to the proposed 
rule. 

The data submitted in the petition and 
other relevant material have been 
evaluated and discussed in the proposed 
rule. The pesticide is considered useful 
for the purpose for which the tolerance 
is sought. It is concluded that the 
tolerance would protect the public 
health and is established as set forth 
below. 

Any person adversely affected by this 
regulation may, within 30 days after 
publication of this notice in the Federal 
Register, file written objections with the 
Hearing Clerk, at the address given 
above. Such objections should specify 
the provisions of the regulation deemed 
objectionable and the grounds for the 
objections. If a hearing is requested, the 
objections must state the issues for the 
hearing and the grounds for the 
objections. A hearing will be granted if 
the objections are supported by grounds 
legally sufficient to justify the relief 
sought. - 

The Office of Management and Budget 
has exempted this rule from the 
requirements of section 3 of Executive 
Order 12291. 


(Sec. 408(e), 68 Stat. 514 (21 U.S.C. 346(a)(e))) 


List of Subjects in 40 CFR Part 180 


Administrative practice and 
procedure, Agricultural commodities, 
Pesticides and pests. 


Dated: April 27, 1983. 


James M. Conlon, 
Acting Director, Office of Pesticide Programs. 


PART 180—{ AMENDED} 


Therefore, 40 CFR 180.258 is amended 
by adding and alphabetically inserting 
the raw agricultural commodity cassava 
roots to read as follows: 


§180.258 Ametryn; tolerances for 
residues. 








[FR Doc. 83-12180 Filed 5-10-83; 8:45 am| 
BILLING CODE 6560-50-M 


40 CFR Part 180 ; 
[PP 2F2713/R559; PH-FRL 2361-7] 


Tolerances and Exemptions From 
Tolerances for Pesticide Chemical in 
or on Raw Agricultural Commodities; 
1-Triacontanol 


AGENCY: Environmental Protection 
Agency (EPA). 
ACTION: Final rule. 


SUMMARY: This rule establishes an 
exemption from the requirement of a 
tolerance for the plant growth regulator 
1-triacontanol in or on all raw 
agricultural commodities. This 
regulation to eliminate the need to 
establish a maximum permissible level 
for residues of the plant growth 
regulator in or on all raw agricultural 
commodities was requested by the 
Biochemical Research Corporation. 
EFFECTIVE DATE: Effective on May 11, 
1983. 

ADDRESS: Written objections may be 
submitted to the: Hearing Clerk {A-110), 
Environmental Protection Agency, Rm. 
3708, 401 M St., SW., Washington, D.C. 
20460. 

FOR FURTHER INFORMATION CONTACT: 
Robert Taylor, Product Manager (PM) 
25,.Registration Division (TS-767C), 
Office of Pesticide Programs, 
Environmental Protection Agency, Rm. 
245, CM#2, 1921 Jefferson Davis 
Highway, Arlington, VA 22202, (703- 
557-1800). 


SUPPLEMENTARY INFORMATION: EPA 
issued a notice published in the Federal 
Register of April 6, 1983 (48 FR 14002), 
which announced that the Biochemical 
Research Corporation, 140 Little Falls 
St., Falls Church, VA 22046, had 
submitted pesticide petition 2F2713 to 
the EPA proposing to amend 40 CFR 
Part 180 by establishing an exemption 
from the requirement of a tolerance for 
residues of the plant growth regulator 1- 
triacontanol in or on all raw agricultural 
commodities. 

There were no comments received in 
response to the notice of filing. 

The data submitted in the petition and 
relevant material have been evaluated. 
The toxicological data considered in 
support of the exemption from the 
requirement of a tolerance included an 
acute oral lethal dose (LDs0) study (rat) 
with an LDso greater than 5,000 
milligrams (mg)/kilogram (kg); a primary 
dermal irritation study (rabbit), 
negative; an acute dermal toxicity study 
(rabbit with an LD, greater than 2,000 
mg/kg; a primary eye irritation study 
(rabbit), serve irritation; and an Ames 
Assay that did not demonstrate 
mutagenic activity, All other toxicology 
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studies and requirements including long 
and short-term feeding studies and a 3- 
generation reproduction study, were 
waived in accordance with the provision 
of 40 CFR 162.451(c). These requirements 
were waived since 1-triacontanol is 
found to be ubiquitous in all plant life 
and insect waxes. Thus, animals that 
consume vegetation, including humans 
naturally ingest this compound as a diet 
constituent. 

No residues are expected in any raw 
agricultural commodities resulting from 
the use of this plant growth regulator. 

There are no regulatory actions 
pending against the product and no 
Rebuttable Presumption Against 
Registration (RPAR) criteria have been 
exceeded. The metabolism of 1- 
triacontanol is adequately delineated for 
the use. An analytical method, electron 
capture gas chromatography, is 
available for determining residues of 1- 
triacontanol. However regulatory action 
is not anticipated in the case of the 
exemption. Since no detectable residues 
are expected in any raw agricultural 
commodities from the use, residues are 
not expected in meat, milk, poultry, or 
eggs. 

The pesticide is considered useful for 
the purpose for which the exemption is 
sought. It is concluded that the 
regulation would protect the public 
health and is established as set forth 
below. 

Any person adversely affected by this 
regulation may, within 30 days after 
publication of this notice in the Federal 
Register, file written objections with the 
Hearing Clerk, at the address given 
above. Such objections should specify 
the provisions of the regulation deemed 
objectionable and the grounds for the 
objections. If a hearing is requested, the 
objections must state the issues for the 
hearing and the grounds for the 
objections. A hearing will be granted if 
the objections are supported by grounds 
legally sufficient to justify the relief 
sought. 

The Office of Management and Budget 
has exempted this rule from the 
requirements of section 3 of Executive 
Order 12291. 

Pursuant to the requirements of the 
Regulatory Flexibility Act (Pub. L. 96- 
534, 94 Stat. 1164, 5 U.S.C. 601-612), the 
Administrator has determined that 
regulations establishing new tolerances 
or raising tolerance levels or 
establishing exemptions from tolerance 
requirements do not have a significant 
economic impact on a substantial 
number of small entities. 

A certification statement to this effect 
was published in the Federal Register of 
May 4, 1981 (46 FR 24950). 
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(Sec. 408(e), 68 Stat. 514 (21 U.S.C. 
346(a)(e))). 


List of Subjects in 40 CFR Part 180 


Administrative practice and 
procedure, Agricultural commodities, 
Pesticides and pests. 


Dated: May 4, 1983. 
Edwin L. Johnson, 
Director, Office of Pesticide Programs. 


PART 180—{AMENDED}] 


Therefore, 40 CFR Part 180 is 
amended by adding a new § 180.1081 to 
read as follows: 


§ 180.1081 1-Triacontanol; exemption from 

the requirement of a tolerance. 
1-Triacontanol is exempted from the 

requirement of a tolerance when used as 

a plant growth regulator in or on all raw 

agricultural commodities. 

[FR Doc. 83-12604 Filed 5-10-83; 8:45 am] 

BILLING CODE 6560-50-M 


40 CFR Part 180 
[OPP-300073A; PH-FRL 2361-6] 


Tolerances and Exemptions From 
Tolerances for Pesticide Chemicals in 
or on Raw Agricultural Commodities; 
Polybutenes, Polyvinyl Chioride, and 
Buty! Benzyl Phthaiate 


AGENCY: Environmental! Protection 
Agency (EPA). 
ACTION: Final rule. 


summary: These rules exempt 
polybutenes, polyvinyl! chloride, and 
butyl benzyl phthalate from the 
requirement of a tolerance when 
combined with each other and used as 
inert ingredients in multi-layered 
dispensers of pesticide formulations. 
These regulations were requested by the 
Health-Chem Corporation. 

EFFECTIVE DATE: Effective on May 11, 
1983. 

ADDRESS: Written objections may be 
submitted to the: Hearing Clerk (A-110), 
Environmental Protection Agency, 401 M 
St., SW., Washington, D.C. 20460. 

FOR FURTHER INFORMATION CONTACT: 
Arthur Donner, Registration Support and 
Emergency Response Branch (TS-767C), 
Registration Division, Environmental 
Protection Agency, Rm. 716 D, CM#2, 
1921 Jefferson Davis Highway, 
Arlington, VA 22202 (703-557-7700). 
SUPPLEMENTARY INFORMATION: EPA 
issued proposed rules published in the 
Federal Register of March 23, 1983 (48 
FR 12110) that announced that at the 
request of the Health-Chem Corporation, 
1107 Broadway, New York, NY 10010 the 
Administrator proposed to amend 40 


CFR Part 180 by establishing exemptions 
from the requirement of a tolerance for 
residues of polybutenes, polyviny] 
chloride, and butyl benzy} phthalate, 
respectively, when combined with each 
other and used as inert ingredients in 
multi-layered dispensers of (Z)-11- 
hexadecenal to disrupt the mating of the 
artichoke plume moth. 

There were no comments or requests 
for referral to an advisory committee 
received in response to the proposed 
rules. 

The data and relevant information 
submitted in the request and the bases 
for approval of the exemptions were 
discussed in the notice of proposed 
rulemaking. 

The pesticides are considered useful 
for the purpose for which the 
exemptions are sought. It is concluded 
that the exemptions would protect the 
public health and are established as set 
forth below. 

Any person adversely affected by this 
regulation may, within 30 days after 
publication of this notice in the Federal 
Register, file written objections with the 
Hearing Clerk, at the address given 
above. Such objections should specify 
the provisions of the regulation deemed 
objectionable and the grounds for the 
objections. If a hearing is requested, the 
objections must state the issues for the 
hearing and the grounds for the 
objections. A hearing will be granted if 
the objections are supported by grounds 
legally sufficient to justify the relief 
sought. 

The Office of Management and Budget 
has exempted this rule from the 
requirements of section 3 of Executive 
Order 12291. 


(Sec. 408(e), 68 Stat. 514 (21 U.S.C 346(a)(e))). 
List of Subjects in 40 CFR Part 180 
Administrative practice and 
procedure, Agricultural commodities, 
Pesticides and pests. 
Dated: May 3, 1983. 
Edwin L. Johnson, 
Director, Office of Pesticide Programs. 


PART 180—{ AMENDED] 


Therefore, 40 CFR Part 180 is 
amended as follows: 

1. In § 180.1037, by designating the 
existing text as paragraph (a) and by 
adding a new paragraph (b) to read as 
follows: 


§ 180.1037 Polybutenes; exemption from 
the requirement of a tolerance. 


(b) Polybutenes are exempt from the 
requirement of a tolerance for residues 
in or on the raw agricultural commodity 


’ artichokes when used as a sticker agent 
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in multi-layered laminated controlled- 
release dispensers of (Z)-11- 
hexadecenal to disrupt the mating of the 
artichoke plume moth. 

2. In § 180.1060, by designating the 
existing text as paragraph (a) and by 
adding a new paragraph (b) to read as 
follows: 


§ 180.1060 Potyvinyi chioride; exemption 
from the requirement of a tolerance. 


* * * * 


(b) Polyvinyl chloride is exempt from 
the requirement of a tolerance for 
residues in or on the raw agricultural 
commodity artichokes when used as 
inert multi-layered laminated controlled- 
release dispensers of (Z)-11- 
hexadecenal to disrupt the mating of the 
artichoke plume moth. 

3. In § 180.1062, by designating the 
existing text as paragraph (a) and by 
adding a new paragraph (b) to read as 
follows: 


§ 180.1062 Buty! benzyi phthalate; 
exemption from the requirement of a 
tolerance 


- * * * +. 


(b) Butyl benzyl phthalate is exempt 
from the requirement of a tolerance for 
residues in or on the raw agricultural 
commodity artichokes when used as an 
inert plasticizer in multi-layered 
laminated controlled-release dispensers 
of (Z)-11-hexadecenal to disrupt the 
mating of the artichoke plume moth. 


[FR Doc. 83-12605 Filed 5-10-83; 8:45 am] 
BILLING CODE 6560-50-M 


DEPARTMENT OF THE INTERIOR 
Office of the Secretary 
41 CFR Part 14-1 


interior Procurement Regulations 


AGENCY: Office of the Secretary, Interior. 
ACTION: Final rule. 


SUMMARY: This final rule revises 
provisions of the Interior Procurement 
Regulations (IPR) concerning debarred, 
suspended and ineligible contractors. 
This revision is necessary in order to 
comply with the requirements of Office 
of Federal Procurement Policy (OFPP) 
Letter 82-1, dated June 24, 1982, and 
Federal Procurement Regulation 
Temporary Regulation 65, dated October 
4, 1982. 


EFFECTIVE DATE: This rule is to be 
effective May 11, 1983. 

FOR FURTHER INFORMATION CONTACT: 
David Metz (202) 343-3345. 
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SUPPLEMENTARY INFORMATION: 
‘Primary Author 


The primary author of this rule is 
David Metz, Office of Acquisition and 
Property Management, telephone (202) 
343-3345. 


Impact 

The Director, Office of Management 
and Budget has exempted agency 
procurement regulations from the 
requirements of Executive Order 12291. 
This rule is the required implementation 
of a Government-wide policy, and as 
such will have no independent 
significant economic effect on a 
substantial number of small entities. 

This rule is being published as a final 
rule as it is merely the internal 
implementation of a government-wide 
policy, making public comment both 
impracticable and unnecessary. For this 
same reason, the rule is being made 
effective upon publication in the Federal 
Register. 


List of subjects in 41 CFR Chapter 14-1 


Government procurement, 
administrative practices and 
procedures, environmental protection, 
Indian business and finance, Labor 
surplus area, Minority businesses, Small 
businesses. 

Accordingly, 41 CFR subpart 14—1.6 is 
revised to read as set forth below, 
pursuant to 40 U.S.C. 486(c), and 5 
U.S.C. 301. 


Dated: May 4, 1983. 
Richard R. Hite, 
Assistant Secretary of the Interior. 


PART 14-1—GENERAL 


1. The Table of contents for subpart 
14~1.6 is revised to read as follows: 


Subpart 14-1.6—Debarment, Suspension 

and ineligibility 

Sec. 

141.600 Scope of subpart. 

141.603 Establishment and maintenance of 
a list of debarred, suspended, and 
ineligible contractors, and agency 
records. _ 

14-1.603-1 Consolidated list of debarred, 
suspended, and ineligible contractors. 

14-1.603-2 Agency records. 

14~1.604 Treatment to be accorded listed 
contractors. 

14-1.604-1 General. 

14-1.604-2 Review procedures. 

14-1.605 Debarment. 

14~1.605-3 Procedures. 

14-1.606 Suspension. 

14-1.606-3 Procedures. 


2. Subpart 14—1.6 is revised to read as 
follows: 


Subpart 14-1.6—Debarment, 
Suspension and ineligibility 


§14-1.600 Scope of subpart. 

This subpart prescribes Departmental 
procedures for debarring and 
suspending contractors, and the use and 
maintenance of a consolidated list of 
debarred, suspended or ineligible 
contractors. 


§ 14-1.603 Establishment and 
maintenance of a list of debarred, 
suspended, and ineligible contractors, and 
agency records. 


§ 14-1.603-1 Consolidated list of 
debarred, suspended, and ineligibie 
contractors. 

The Division of Acquisition and 
Grants, Office of Acquisition and 


~ Property Management shall be 


responsible for the actions described in 
FPR § 1-1.603-1(b), except that the 
heads of procuring activities are 
responsible for the internal distribution 
of the consolidated list to the 
appropriate procurement operation 
offices under their jurisdiction. 


§ 14-1.603-2 Agency records. 

The Division of Acquisition and 
Grants, Office of Acquisition and 
Property Management shall maintain the 
records required by FPR § 1-1.603-2. 


§ 14-1.604 Treatment to be accorded 
listed contractors. 


§ 14-1.604-1 General. 

The Director, Office of Acquisition 
and Property Management shall make 
the determinations required by FPR 
§§ 1-1.604-1, 1-1.604-3 and 1-1.604—4. 
Requests for such determinations shall 
be forwarded by the contracting officer 
through the head of the procuring 
activity to the Director, Office of 
Acquisition and Property Management. 


§ 14-1.604-2 Review procedures. 


Contracting officers shall review the 
consolidated list of debarred, 
suspended, and ineligible contractors 
prior to issuing any solicitation, 
awarding any contract or contract 
modification, approving any 
subcontractor or initiating any pre- 
award survey. 


§ 14-1.605 Debarment. 


§ 14-1.605-3 Procedures. 

(a) Debarring official. The Director, 
Office of Acquisition and Property 
Management is the official authorized to 
debar a contractor for any of the causes 
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set forth in FPR § 1—1.605-2. In addition, 
the Director, Office of Acquisition and 
Property Management is authorized to 
take all of the actions described in FPR 
§ 1-1.605-1, including the determination 
that compelling reasons exist justifying 
continued business dealings between 
the Department of the Interior-and a 
contractor debarred by another agency. 
None of these authorities may be 
redelegated. 

(b) Referral. Whenever cause for 
debarment becomes known to a 
contracting officer, the matter shall be 
referred through the head of the 
procuring activity to the Director, Office 
of Acquisition and Property 
Management, together with a 
recommended action. 

(c) Notice of proposed debarment. The 
Director, Office of Acquisition and 
Property Management shall initiate a 
debarment action by providing the 
contractor and any specifically named 
affiliates with written notice of the 
proposed debarment. This notice shall, 
at a minimum, contain the information 
described in FPR § 1-1.605-3(c), and 
shall be sent by certified mail return 
receipt requested. 

(d) Factfinding. In proposed 
debarment actions not based upon a 
conviction or judgment or debarment by 
another agency, if the contractor's 
submission raises a genuine dispute 
over material facts, the Director, Office 
of Acquisition and Property 
Management shall conduct factfinding 
as described in FPR § 1-1.605-3(b)(2). 
The bureau or office which referred the 
action, the Office of the Inspector 
General and the Office of the Solicitor 
shall assist the Director,-Office of 
Acquisition and Property Management, 
as necessary, in conducting factfinding. 

(e) Hearing. If a hearing is requested, 
it shall be conducted by the Director, 
Office of Acquisition and Property 
Management, or his designee. The 
hearing will be held at a location 
convenient to the parties concerned as 
determined by the Director, Office of 
Acquisition and Property Management, 
and on a date and at a time stated. 
Subject to the provisions of 43 CFR Part 
1, the firm or individual against whom 
the debarment action is taken may be 
represented by a duly authorized 
representative. Witnesses may be called 
to testify by either party. The hearing 
shall be conducted expeditiously and in 
such a manner that each party will have 
a full opportunity to present all 
information considered pertinent to the 
hearing. A transcript of the hearing will 
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be made available at cost to the party 
sought to be debarred. 

(f) Decision and notice. The Director, 
Office of Acquisition and Property 
Management shall make the decision 
regarding debarment in accordance with 
FPR § 1—1.605-3(d), and provide notice 
to the contractor in accordance with 
FPR § 1-1.605-3(e). 


§ 14-1606 Suspension. 
§ 14-1.606-3 Procedures. 

(a) Suspending official. The Director, 
Office of Acquisition and Property 
Management is the official authorized to 
suspend contractors for the causes set 
forth in FPR § 1-1.606-2. In addition, the 
Director, Office of Acquisition and 
Property Management is authorized to 
take the actions described in FPR § 1- 
1.606-1, including the determination that 
compelling reasons exist justifying 
continued business dealings between 
the Department of the Interior and a 
contractor suspended by another 
agency. None of these authorities may 
be redelegated. 

(b) Referral. Whenever cause for 
suspension becomes known to a 
contracting officer, the matter shall be 
referred through the head of the 
procuring activity to the Director, Office 
of Acquisition and Property 
Management together with a 
recommended action. 

(c) Notice of suspension. The Director, 
Office of Acquisition and Property 
Management shall provide the affected 
contractor and any specifically named 
affiliates with a notice of suspension, in 
accordance with FPR § 1-1.606-3(c). 

(d) Factfinding. In cases involving a 
genuine dispute over material facts, the 
Director, Office of Acquisition and 
Property Management shall conduct 
factfinding to the extent necessary to 
resolve the dispute; except that 
factfinding shall not be conducted in the 
circumstances described in FPR § 1- 
1.606-3(c)(6). 

(e) Decision and notice. The Director, 
Office of Acquisition and Property 
Management shall make the suspension 
decision and provide written notice 
thereof in accordance with FPR § 1- 
1.606-3(d). 

(f) Period of suspension. The Director, 
Office of Acquisition and Property 
Management is authorized to take the 
actions described in FPR § 1-1.606—4 
concerning the period of suspension. 
This authority is not redelegable. 

{FR Doc. 83-12542 Filed 5-10-83; 8:45 am} 
BILLING CODE 4310-01-M 


DEPARTMENT OF COMMERCE 


National Oceanic and Atmospheric 
Administration 


50 CFR Part 661 
[Docket No. 30429-72 


Ocean Saimon Fisheries Off the 


Coasts of Washington, Oregon, and 
California 


AGENCY: National Oceanic and 
Atmospheric Administration (NOAA), 
Commerce. 

ACTION: Emergency interim rule and 
request for comment. 


summary: The Secretary of Commerce 


issues emergency regulations for the 
ocean salmon fisheries off Washington, 
Oregon, and California. Although 
specific regulations vary by fishery and 
area, together they establish fishing 
seasons, legal gear, quotas, inseason 
management procedures, daily catch 
limits for recreational fisheries, and 
minimum size limits for salmon taken in 
the fishery, conservation zone off 
Washington, Oregon, and California. 
The regulations are intended to prevent 
overfishing, to apportion equitably the 
ocean harvest between commercial and 
recreational fisheries, and to allow 
salmon to escape the ocean fisheries 
thereby providing fish for various inside 
fisheries, meeting U.S. obligations to 
treaty Indian fishermen, and achieving 
spawning escapement goals. 

DATE: Interim rule is effective on May 
23, 1983, and will remain effective until 
August 21, 1983. Comments are invited 
until May 23, 1983. 

ADDRESSES: Interested parties are 
invited to submit comments on this 
emergency interim rule to Director, 
Northwest Region, National Marine 
Fisheries Service (NMFS), 7600 Sand 
Point Way NE, BIN C15700, Seattle, 
Washington 98115. 

FOR FURTHER INFORMATION CONTACT: 
H. A. Larkins, (Northwest Regional 
Director, NMFS), 206-527-6150; or Alan 
W. Ford (Southwest Regional Director, 
NMFS), 213-548-2575. 

SUPPLEMENTARY INFORMATION: 


Background 


Under the Magnuson Fishery 
Conservation and Management Act 
(Magnuson Act), the fishery 
management plan (FNP) for the 
Commercial and Recreational Salmon 
Fisheries off the Coasts of Washington, 
Oregon, and California, was prepared 
by the Pacific Fishery Management 
Council (Council), and was approved for 
the Secretary of Commerce (Secretary) 
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by the Assistant Administrator for 
Fisheries (Assistant Administrator), 
NOAA, on March 2, 1978. Regulations to 
implement the FMP were first published 
on April 14, 1978 (43 FR 15629), as 
emergency regulations. Regulations to 
implement the 1982 Council amendment - 
to the FMP as well as certain changes 
occasioned by a Secretarial amendment, 
were issued as final rules on August 16, 
1982 (47 FR 35489) and on September 1, 
1982 (47 FR 38545). Both 1982 final rules 
are superseded by these emergency 
rules. NOAA expects to have final rules 
in place before these emergency rules 
expire. 

An amendment for 1983 has been 
prepared by the Council and is 
undergoing review by the Secretary of 
Commerce. A draft supplement to the 
environmental impact statement (DSEIS) 
for the 1983 amendment was filed with 
the Environmental Protection Agency, 
and a notice of availability of this DSEIS 
was published on February 4, 1983 (48 
FR 5308). The Council held six public 
hearings on the draft of this amendment 
during the period February 15-17, 1983. 

The 1983 amendment is intended to 
provide adequate escapements from the 
ocean salmon fisheries for treaty Indian 
fisheries, for various water fisheries, 
and for spawning. In addition, the 
amendment is intended to maintain 
existing ocean fisheries and to allocate 
equitably the salmon resources between 
the ocean commercial and recreational 
fisheries. The amendment will be 
accompanied by a final EIS, and a 
regulatory impact review/regulatory 
flexibility analysis. 

Proposed regulations will be 
published for a separate review and 
public comment period as required by 
the Magnuson Act. If the amendment is 
approved by the Secretary as submitted 
by the Council, the proposed rule will be 
identical to this emergency interim rule; 
and comments received on this 
emergency rule will be considered in 
developing the final rule to-implement 
the 1983 FMP amendment. 

These interim regulations are 
necessary immediately to address an 
emergency in the ocean salmon fishery 
until the amendment is reviewed, 
appropriately approved, and 
implemented by final regulations. 
Section 305(e) of the Magnuson Act 
authorizes the Secretary to promulgate 
emergency regulations with or without 
an approved FMP or amendment when a 
Council finds that an emergency exists 
involving a fishery under its jurisdiction. 
The Council requested by majority vote 


. and the Assistant Administrator agreed 


that until the 1983 amendment was 
approved and implemented, emergency 
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regulations should be promulgated 
immediately to protect some depressed 
salmon stocks from overfishing and to 
meet Federal obligations to achieve 
treaty Indian fishing allocation 
requirements and spawning escapement 
goals. 

This emergency rulemaking remains 
in effect for 90 days and may be 
extended, by agreement of the Secretary 
of Commerce and the Council, for a 
second 90-day period. 


Status of the Salmon Resource in 1983 


Current information on the abundance 
of the major stocks of chinook and coho 
salmon that are available to the ocean 
fisheries in 1983 indicates that (1) some 
stocks continue to be depressed to such 
an extent that ocean harvest must be 
regulated to assure adequate 
escapement to inside fisheries and 
spawning grounds, and (2) other stocks 
continue to be at or near optimum levels 
of abundance. The status of stocks is 
presented in detail in Chapter IV of the 
report accompanying the 1983 FMP 
amendment. 


Council Proposals for 1983 


The Council and its advisors 
considered the status-of-stocks 
information included in the report along 
with other factors, including public 
comments, during their deliberations on 
the 1983 amendment. Since none of the 
management options contained in the 
draft amendment would have met the 
Council’s management goals, none was 
adopted by the Council; however, the 
draft document did discuss components 
of the Council-adopted management 
measures, which were included within 
the range of options chosen and are 
presented here as emergency 
regulations. 

In January 1983, the Council adopted 
the draft 1983 FMP amendment for 
public review; it contained four 
regulatory options for managing the 
commercial fishery and four options for 
the recreational fishery. The options 
ranged from more restrictive to less 
restrictive than the 1982 management 
measures. That document, including the 
draft supplemental environmental 
impact statement and draft regulatory 
impact review, was widely distributed 
and was the subject of discussion at six 
public hearings in Washington, Oregon, 
California, and Idaho. As a result of 
comments received during the public 
comment period and of the analyses of 
the impacts of the options that were 
drafted by the Council’s Salmon Plan 
Development Team, the Council adopted 
the management measures contained in 
the 1983 amendment. Further public 
comments were heard by the Council in 


Portland, Oregon, on May 16-17 and 23, 
1983, before it adopted the 1983 
management measures. 


1983 Management Measures 


The 1983 management measures 
adopted by the Council for commercial 
and recreational fishing along the entire 
coast are intended to achieve spawning 
escapement, treaty Indian and inside 
allocation goals, distribute the 
regulatory burden equitably, and 
minimize unpredictable shifts in fishing 
effort along the coast. The measures 
adopted contain ocean fishing seasons, 
area, gear, and bag limit requirements, 
and place quotas on some coho and 
chinook harvests. Minimum harvest 
lengths for salmon in all ocean fisheries 
are unchanged from 1982. 

North of Cape Falcon, Oregon, area 
openings and conservation closures for 
1983 maximize season length and 
harvest by concentrating fishing effort 
on healthy salmon stocks while 
minimizing harvest of depressed stocks. 
Openings of limited areas (e.g., inside 3 
miles or inside 6 miles) in the 
recreational fishery focus effort on 
healthy stocks of Columbia River 
hatchery, Washington hatchery, and 
Oregon costal chinook near the shore 
until such time as depressed, natural 
stocks of upper Columbia River chinook 
appear. The fishing area then expands 
seaward and the fishery is directed 
toward healthy hatchery coho stocks 
further offshore. The result of limited 
area openings should be a longer 
recreational season than that of 1982. 

Enforcement of these limited area 
restrictions will be carefully coordinated 
among U.S. Coast Guard, National 
Marine Fisheries Service, and state 
agency personnel to determine 
compliance with this type of 
management measure. Consideration of 
such area openings in the future may be 
dependent upon the degree of 
compliance in 1983. 

Because directed chinook fisheries 
might increase the ocean harvest of 
some depressed natural stocks an 
disrupt the normal relationship between 
the ocean and in-river harvests fall 
chinook stocks returning to Columbia 
River hatcheries, the level of ocean 
harvest north of Cape Falcon, Oregon, is 
directly limited for the first time by 
chinook quotas. Conservation closures 
around the mouth of the Columbia River 
protect the immature chinook and coho 
feeding in this area as well as the 
mature upriver spring, summer, and fall 
chinook returning to that river. 

Columbia River and Oregon coastal 
coho stocks are important to ocean 
fisheries off the southern Washington | 
coast as well as the fisheries off the 
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coasts of northern California and 
Oregon. These stocks are the primary 
component of the Oregon Production 
Index (OPI), which is an index of the 
annual abundance of California, Oregon 
coastal, and Columbia River coho stocks 
from Leadbetter Point, Washington, 
south through California. The OPI uses 
the number of two-year old jack 
(precocious male) coho that return to 
selected locations during the previous 
spawning run to predict season 
abundance of three-year-old adult coho 
off northern California, Oregon and 
southern Washington. 

During the period 1979-82, actual 
stock sizes exceeded pre-season 
predictions for the OPI. The greatest 
error, 22 percent or 321,000 fish, 
occurred in 1982. Following the 1982 
season, a thorough review of the stock 
abundance estimation procedure was 
undertaken to improve the accuracy of 
the stock size forecast for 1983. As a 
result of this review, the Council 
adopted a revised data base for 
predicting OPI coho abundance. 
Changes in the abundance predictor 
include upward adjustments in: (1) 
Lewis River hatchery jack counts that 
reflect the increased production at that 
facility, and (2) Columbia River jack 
counts that reflect a lower jack-to-adult 
ratio and a higher survival rate because 
release of young salmon from the 
hatcheries has been delayed until later 
in the spring. A more recent data base 
(1977-82) was used, reflecting a changed 
jack-to-adult relationship due to 
variations in hatchery production, stock 
utilization, and harvest patterns, and 
reduction in the proportion of wild fish 
in the total stock. Using this revised 
base data, the preseason estimate of 
coho stock size in the OPI area in 1983 is 
1,654,000 coho, including private 
hatchery contributions. This estimate 
compares to 1,090,800 coho predicted for 
1982. Without this revision, the pre- 
season estimate of stocks for 1983 would 
have been approximately 1,777,000 coho. 

Although the Council initially adopted 
a harvest ceiling of 501,000 coho for the 
area north of Cape Falcon, allocations to 
user groups necessitated a technical 
adjustment to 494,000 coho to allow for 
an increased coho catch in the July troll 
fishery and for shaker mortality in the 
pink-and-sockeye-only troll fishery. The 
494,000 harvest ceiling was adjusted to 
account for shaker mortality in the late 
chinook-only fisheries, resulting in an 
ocean quota of 482,000 coho north of 
Cape Falcon for fishermen who are not 
treaty Indians. 

Despite the relative abundance of 
coho in 1983 as indicated by the OPI 
estimate, serious conservation concerns 
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with regard to natural stocks of 
Washington coastal, Puget Sound, and 
Oregon coastal coho caused the Council 
to adopt measures shifting a significant 
portion of the northern Washington and 
southern Oregon troll harvest to the area 
off central and northern Oregon and the 
Columbia River mouth. This shift will 
maximize harvest opportunity on 
healthy Columbia River hatchery coho 
stocks and reduce the harvest of wild 
coastal coho. 

North of Cape Falcon, the unlimited 
all-species troll season is restricted to 
the area south of the Columbia River 
and seaward to 10 miles, from August 
10-September 8. This restriction is 
designed to allow trollers to harvest 
surplus hatchery coho while protecting 
upriver bright chinooks returning to the 
Columbia River as well as weak runs of 
Washington coastal coho returning to 
rivers fished by treaty Indians. The 
available information indicates that the 
trollers have a greater impact on the 
upriver bright chinook and Washington 
coastal coho than does the ocean 
recreational fishery. 

Management measures for the area 
north of Cape Falcon in 1982 were 
designed to allocate 58 percent of the 
coho to the troll fishery and 42 percent 
to the recreational fishery (47 percent 
troll and 53 percent recreational 
allocation from Cape Falcon to 
Leadbetter Point and 64 percent troll, 36 
percent recreational allocation north of 
Leadbetter Point). The 1983 coho quotas, 
however, allocate 34 percent to the troll 
fishery and 66 percent to the 
recreational fishery north of Cape 
Falcon. This shift in Washington coho 
allocations is offset by: (1) A special 
troll fishery for pink and sockeye 
salmon, (2) a troll fishery for all-species- 
except-coho with special gear in the 
area north of Cape Falcon, and (3) a 
sizeable troll coho quota south of the 
Columbia River designed to attract 
Washington trollers away from weak 
runs of Washington coastal coho and 
Columbia River chinook. 

The Directors of the Washington 
Department of Fisheries and the Oregon 
Department of Fish and Wildlife have 
agreed to make the necessary 
arrangements for Washington trollers to 
participate in the all-species fishery 
south of the Columbia River by allowing 
them to land in Washington ports even 
though ocean areas off Washington may 
be closed at the time. Under state 
regulations, a Washington troller may 
not land in Oregon unless he qualifies 
for a permit under that state's 
moratorium or unless he is forced into 
an Oregon port due to bad weather or 
mechanical problems. 


The two-week troll fishery for pink 
and sockeye salmon, beginning August 7 
north of Carroll Island, will harvest 
predominantly Fraser-River-origin 
stocks of pink salmon, which are 
expected to be at recent record high 
abundance. Gear is limited to bare blued 
hooks and flashers. 

During July, the troll fishery north of 
Cape Falcon will target on chinook using 
only plugs at least 6 inches long. This 
troll gear is known to be highly selective 
for legal-sized chinook. The incidental 
catch of coho in this fishery is limited to 
33 percent of the combined catch of 
chinook and coho, but not to exceed 
20,000 coho. 

The impacts of the troll and the 
recreational fisheries on coho from 
northern Washington are vastly 
different. To meet spawning 
escapements and treaty Indian harvest 
entitlements, the Council either had to 
reduce the total coho harvest of both 
fisheries (allowing an over-escapement 
of stronger runs) or allow only the 
fishery which would have the least 
impact on weaker runs (the recreational 
fishery) to increase. 

The Council-adopted management 
measures, which include some modified 
fishing areas and generally later open 
periods, are expected to minimize the 
impacts of fishing pressure on natural 
coho stocks, particularly the coastal 
Oregon and Washington coho stocks. 
The decision to concentrate ocean 
fishing on hatchery stocks also should 
help pass several wild salmon stocks to 
the inside treaty Indian fisheries in 
Washington. The Council’s 
reprogramming effort to shift more of the 
allowable troll harvest of coho off 
central and northern Oregon and the 
Columbia River mouth will serve to 
allow the ocean fisheries an opportunity 
to increase the allowable catch, thus 
minimizing the potential adverse 
economic consequences that result 
when the fisheries are closed early 
because the quotas are reached. 

The area from Cape Falcon to Cape 
Blanco, Oregon, includes a 66-mile long 
subarea from Heceta Head to Cape 
Kiwanda which is managed by two 
overlapping troll quotas, the first 
beginning on July 1 and the second 
beginning August 1. The overlap area 
includes Newport, the State’s second 
largest port for commercial landings. 
Troll landings at Newport count toward 
the quota from Cape Kiwanda south to 
the Oregon-California border until that 
quota is reached. Then, beginning when 
the southern quota is reached, but not 
before August 1, Newport landings will 
apply to the quota from Heceta Head 
north to Cape Falcon. As a result, the 
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fishing effort for coho will be shifted 
northward later in the season onto 
Columbia River hatchery stocks and 
away from Oregon coastal wild coho 
stocks. 

The recreational fishery from Cape 
Falcon to Cape Blanco opens on June 18, 
almost a week later than in 1982. 

From Cape Blanco, Oregon, to Cape 
Vizcaino, Califorma, a multiyear 
rebuilding schedule for Klamath River 
chinook is established with the goal of 
increasing in-river runs by an average of 
20 percent over the previous four years. 
Unexpected changes in the fisheries, 
resource, or environment would be 
accommodated, but, otherwise, 
management measures would not- 
change for four years. If the average 
increase in in-river run size over four 
years is higher than 20 percent over the 
previous four years, the goal for the 
following four years would be 20 percent 
greater than the increased average; 
however, if the average increase in 
escapement is lower than 20 percent, the 
goal for the following four years would 
remain at 20 percent above the goal for 
the previous four years. 

The southern boundary of this area 
has been moved 46 miles northward, 
from Point Arena to Cape Vizcaino, in 
view of new information from coded 
wire tags which indicates that most of 
the chinook landed at Fort Bragg (just 
south of Cape Vizcaino) with current 
stock sizes, are of Sacramento not 
Klamath River origin. 

Escapement from the ocean to the 
Klamath River was 62,700 chinook in 
1982. The 1983 management measures 
are expected to result in 70,100 chinook 
returning to the Klamath, an 11.8 percent 
increase over 1982. The Council's 1983 
ocean escapement goal is 68,900 
chinook. The full benefit of the 
regulations will be realized in 1984 when 
a 20.5 percent increase over 1982 is 
expected to escape the ocean fisheries. 
These estimates should be considered 
as maximum, since undoubtedly there 
will be some shifts in fishing effort 
precipitated by those regulations, the 
impacts of which cannot be evaluated 
until they occur. 

Although the recreational season in 
this area is essentially the same as in 
1982, the troll season is reduced from 
1982. Changes in troll regulations off 
California include use of barbless hooks 
in all troll fisheries, a limitation of six 
trolling wires per vessel to minimize 
shaker losses, a May 16 (instead of May 
1) opening of the chinook fishery, a June 
1 (instead of May 25) opening of the all- 
species season, a 12-mile square ocean 
closure at the Klamath River mouth 
during August, and a month shorter all- 
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species season (closing August 31 

instead of September 30). 

In addition, a coho quota has been 
imposed on the troll fishery off 
California for the first time. In previous 
seasons, the catch of coho off California 
was counted toward the OPI quota 
south of Cape Falcon, but the fishery off 
California did not close when that quota 
was reached. In 1983, the all-species 
troll fishery between the Oregon- 
California border and Cape Vizcaino 
will close when 71,000 coho are 
projected to have been caught and an 
all-species-except-coho season 
subsequently will continue in that area. 

The troll season from Cape Blanco to 
the Oregon-California border is 
shortened from 1982. The May all- 
species season opens two weeks later 
than in 1982 (May 16 instead of May 1) 
and the September all-species-except- 
coho season is limited to two weeks 
(September 1-15) in a 12x24-mile 
rectangular area at the mouth of the 
Rogue River. 

As a result of changes made in 
management measures from 1982 to 
1983, but without considering potential 
effort shifts, the recreational catch from 
Cape Blanco to Cape Vizcaino is 
expected to increase by almost 3 percent 
over 1982, while the troll catch is 
expected to be nearly 12 percent less 
than in 1982. 

South of Cape Vizcaino, California, a 
similar rebuilding schedule for 
Sacramento chinook was adopted. The 
1983 Sacramento River escapement 
goals are for 65,800 upper and 82,000 
(71,000 natural and 11,000 hatchery) 
lower river spawners. The 1983 
emergency regulations provide for an 
opening of the troll chinook season later 
than in 1982 (May 1 instead of April 22). 
However, the 1983 regulations will not 
be in effect until after May 1 and the 
fishery will open under existing 
regulations. It is projected that the 
overall escapement goal to the 
Sacramento River will be reached in 
1983; however, the upper river goal may 
not be reached. 

Inseason adjustments to management 
measures in 1983 could include the 
following: 

—The recreational daily catch limit may 
be reduced from two fish to one fish to 
extend the recreational season 
through Labor Day off Oregon and 
Washington. 

—tThe area restrictions north of Cape 
Falcon may be modified to permit the 
recreational fishery to move offshore 
earlier, to reduce effort on chinook 
and to increase the likelihood of 
achieving the coho quota. 

—If either recreational chinook quota 
north or south of Klipsan Beach is 


projected to be uncaught, a portion of 

the unused balance may be 

reallocated to the other subarea 
during the season. 

—The estimated abundance of private 
hatchery coho in the Oregon 
Production Index (OPI) will be 
reassessed to determine if coho 
quotas need adjustment. 

The troll coho quota for the August 

fishery from the Columbia River to 

Cape Falcon may be increased by the 

amount of fish (if any) remaining in 

the quota for the July plugs-only 
season north of Cape Falcon. 

Likewise, the troll chinook quota for 

the August fishery from the Columbia 

River to Cape Falcon may be 

increased by the amount of fish (if 

any) remaining in the chinook quota 
for the May and July fisheries north of 

Cape Falcon. 

Determinations necessary for 
inseason adjustments will be made by 
the NMFS Northwest Regional Director, 
in consultation with the Directors of the 
state fishery management agencies, and 
adjustments will be implemented by the 
Secretary. 


Treaty Indian fisheries 


Four northern Washington Indian 
tribes, the Makah, Quileute, Hoh, and 
Quinault tribes, have Indian treaty 
rights to fish for all salmon species in 
the ocean adjacent to the State of 
Washington. Bet:veen 1972 and 1981, the 
ocean treaty troll catch of chinook and 
coho increased two and three fold 
respectively. In 1982, the actual treaty 
Indian ocean troll catch totaled 
approximately 116,800 coho, almost four 
times the amount anticipated when the 
regulations for the all-citizen fisheries 
were established. 

Northern Washington fisheries are 
managed to maximize the catch without 
causing the natural coho spawning 
escapements to the Hoh, Queets, or 
Quillayute rivers to fall below the lower 
end of the escapement range adopted by 
the United States District Court for 1982 
in Hoh et al. v. Baldrige. The Queets 
natural run is the most depressed of the 
three systems. The lower end of the 1982 
court-adopted spawning escapement 
range for the Queets River is 5,600 fish. 

The timing and amount of salmon 
harvested by treaty Indians in the ocean 
directly influences the amount available 
to allocate to all-citizen ocean 
fishermen, and the amount of fish 
available for inside Indian and all- 
citizen fisheries and for spawning. 
Uncertainty regarding the size and 
timing of treaty-Indian troll harvest 
creates a situation where the impact of 
ocean fishing regulations upon 
individual salmon runs, which are of 
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management concern. is nearly 
impossible to determine. 

The Council urged the treaty tribes to 
agree upon the timing and specific catch 
level for 1983 ocean treaty Indian 
fisheries. The Makah Tribe has been 
unable to reach agreement with the 
Quileute, Hoh, and Quinault tribes on 
the number of salmon that will be 
harvested by treaty Indian fishermen in 
the ocean in 1983. However, tribal 
representatives agreed that it would be 
appropriate for the Council to establish 
management measures for the all-citizen 
fishery based on an allowable ocean 
harvest of 482,000 coho for them north of 
Cape Falcon. Negotiations among the 
tribes are continuing in an effort to 
reach agreement on the size and timing 
of the 1983 treaty Indian fishery in the 
ocean. Additional tribal restrictions for 
their ocean fisheries, including quotas, 
may be established by the tribes after 
the date of filing of these emergency 
regulations. 

Federal treaty Indian fishing 
regulations in 1983 for persons 
authorized to exercise the Makah Indian 
treaty ocean fishing rights were adopted 
as submitted by the Tribe and provide 
for Makah Indian fishermen to fish in 
their adjudicated ocean area for all 
species from May 1 through October 31, 
and to retain chinook with a minimum 
length of 24 inches and coho with a 
minimum length of 16 inches. Either 
fixed or hand-held lines or poles may be 
used. 

Federal treaty Indian fishing 
regulations in 1983, for persons 
authorized to exercise treaty ocean 
fishing rights of the Quileute, Hoh, and 
Quinault tribes, provide for fishing by 
these tribes in their respective 
adjudicated ocean areas for all species 
from May 1 through September 15. 
Treaty fishermen may not retain 
chinook smaller than 26 inches or coho 
smaller than 16 inches but a daily limit 
of 2 chinook between 24 and 26 inches 
may be kept for ceremonial and 
subsistence use. Either fixed or hand- 
held lines or poles may be used. These 
emergency regulations are less 
restrictive than those recommended by 
the three tribes to avoid impeding the 
process of on-going negotiations 
between the Makah Tribe and the other 
three tribes. 

Except as noted in § 661.23(c), all 
other commercial salmon fishing 
regulations apply to persons exercising 
the Makah, Quileute, Quinault, and Hoh 
treaty right to fish in the ocean. 


Related Litigation 


Hoopa Valley Tribe v. Baldrige: In 
June of 1982, the Hoopa Valley Indian 
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Tribe, whose reservation is on the 
Klamath River, brought suit against the 
Secretary. The tribes claimed that 
emergency regulations implementing a 
Secretarial FMP amendment approved 
on May 26, 1982, for the commercial troll 
fishery between Cape Blanco, Oregon, 
and Point Arena, California, were not 
designed to prevent overfishing of 
Klamath River fall chinook and did not 
adequately consider Indian fishing rights 
in that river. Because a decision has not 
yet been rendered by the Court, it is 
unknown at this time what impact, if 
any, a judicial determination would 
have on these 1983 emergency 
regulations. The Secretary believes that 
the emergency regulations implementing 
the 1982 Secretarial amendment 
adequately prevented overfishing of 
Klamath River chinook and considered 
Indian fishing rights, consistent with 
applicable legal requirements. As 
indicated above, the 1983 emergency 
regulations are designed to increase the 
number of chinook entering the Klamath 
River in 1983 by approximately 12 
percent over 1982. 

Hoh v. Baldrige: This case was filed in 


. U.S. District Court in 1981 and the Court 


maintains jurisdiction. The tribes, the 
State of Washington, and the 
Department of Commerce meet regularly 
to discuss and agree on appropriate 
spawning escapements for coho 
returning to those northern Washington 
coastal rivers on which the tribes fish. 
For 1983, the parties agreed to adopt 
spawning escapement goals, which were 
the same as those established by an 
order of the Court for 1982. The 
allowable ocean harvest quota of 
482,000 coho north of Cape Falcon, 
Oregon, to the U.S.-Canada border is 
expected to allow attainment of these 
agreed-upon spawning escapements. 

Confederated Tribes v. Baldrige: The 
U.S. District Court also maintains 
continuing jurisdiction in this action. In 
this litigation, originally filed in 1981, the 
Court directed the Secretary to evaluate 
possible management measures for the 
FCZ off Alaska, Washington, and 
Oregon which would return more fall 
chinook salmon to the upper reaches of 
the Columbia River (bright fall chinook 
destined for the river above Bonneville 
Dam, or upriver brights). 

The Secretary's evaluation indicated 
that little could be done by way of 
restrictions to the ocean fishery off 
Oregon and Washington north of Cape 
Falcon to increase the return of upriver 
bright chinook to the Columbia. No 
action occurred in this case in 1982 and 
it is expected that the Secretary's 
imposition of a chinook harvest quota 
for the fisheries north of Cape Falcon by 


these emergency regulations (see 
discussion above) will be in the best 
interests of that resource and the tribes. 


Classification 


Recognizing the critical need for 1983 
ocean salmon regulations, the Assistant 


-Administrator agrees with the council’s 


finding that an emergency exists. He has 
determined that this rule is consistent 
with the Magnuson Act and other 
applicable law and should be issued 
pursuant to section 305(e)(2) of the 
Magnuson act. He has determined that 
continuing the regulations now in force 
would jeopardize the resource, and, 
therefore, that it is necessary to 
promulgate these interim regulations 
immediately. 

The Assistant Administrator finds for 
good cause that the reasons justifying 
promulgation of these rules on an 
emergency basis make it impracticable 
and contrary to the public interest to 
delay the effective date of these 
emergency regulations for the full 30-day 
comment period under the provisions of 
section 553(d) of the Administrative 
Procedure Act. To ensure that the public 
has a reasonable opportunity to 
comment before these regulations 
become effective, public comments are. 
invited until May 23. 

Because it responds to an emergency, 
this rule is exempt from the procedures 
of E.O. 12291 under section 8 (a)(1) of- 
that order. The rule is being reported to 
the Director, Office of Management and 
Budget, with an explanation of why it is 
impracticable to follow the procedures 
of the order. This rule does not contain a 
request for collection of information for 
purposes of the Paperwork Reduction 
Act. 

This rule is exempt from the 
procedures of the Regulatory Flexibility 
Act because it is an interim emergency, 
rather than a proposed or final, rule. 

As the final agency action approving a 
1983 salmon FMP amendment and 
proposed implementing regulations has 
not yet occurred, a final supplemental 
environmental impact statement has not 
yet been prepared. A notice of 
availability of the draft supplemental 
environmental impact statement for the 
1983 amendment was published on 
February 4, 1983 (48 FR 5308). Letters 
certifying consistency of the emergency 
regulations with approved State coastal 


zone management program were mailed . 


to Oregon, California, Washington, and 
the San Francisco Bay Area coastal 
zone agencies on April 6, 1983. 


List of Subjects in 50 CFR Part 661 
Fish, Fisheries, Fishing, Indians. 
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Dated; April 29, 1983. 
William H. Stevenson, 
Deputy Assistant Administrator for Fisheries, 
National Marine Fisheries Service. 

For the reasons set out in the 
preamble, 50 CFR Part 661 is revised to 
read as follows: 


PART 661—OCEAN SALMON 
FISHERIES OFF THE COASTS OF 
WASHINGTON, OREGON, AND 
CALIFORNIA 


Subpart A—General Measures 


Sec. 

661.1 
661.2 
661.3 
661.4 
661.5 
661.6 
661.7 
661.8 
661.9 


Subpart B—Management Measures 
661.20 Commercial fishing. 

661.21 Recreational fishing. 

661.22 Inseason adjustments. 
661.23 Treaty Indian fishing. 

661.24 Experimental fisheries. 
661.25 Scientific research. 


Authority: 16 U.S.C. 1801 et seg. 
Subpart A—General Measures 


§ 661.1 Purpose. 

The purpose of this part is to provide 
for the management of the salmon 
fisheries off the coasts of Washington, 
Oregon, and California in the fishery 
conservation zone (the FCZ, also known 
as the 3-to-200 mile zone) over which the 
United States exercises exclusive 
fishery management authority (i.e., the 
Pacific Fishery Management Council's 
Salmon Fishery Management Area) 
under the Magnuson Fishery 
Conservation and Management Act. 


§ 661.2 Relation to other laws. 

(a) This part does not apply to fishing 
for pink and sockeye salmon conducted 
under the Convention for the Protection, 
Preservation, and Extension of the 
Sockeye Salmon Fishery of the Fraser 
River System, as amended by the Pink 
Salmon Protocol, in U.S. Convention 
Waters between 48° N. latitude and the 
provisional international boundary 
between the United States and Cangda. 

(b) This part recognizes that any State 
law which pertains to vessels registered 
under the laws of that State while in the 
fishery management area, and which is 
consistent with this part or any 
applicable Fishery Management Plan for 
the Commercial and Recreational 
Salmon Fisheries off the coasts of 
Washington, Oregon and California 
(Fishery Management Plan), including 


Purpose. 

Relation to other laws. 
Definitions. 

[Reserved] 

Reporting requirements. 
[Reserved] 

General restrictions. 
Facilitation of enforcement. 
Penalties. 
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any force or mutilation of the fish other 
than removal of the head, gills, and 


illustration) and the fork of the tail, 


any State landing law, will continue to 
measured along the lateral line while the 


have force and effect with respect to 


fishing activities addressed herein. 

(c) Any person fishing subject to this 
part shall be bound by the international 
boundaries of the management subareas 
described in § 661.3, notwithstanding 
any dispute or negotiation between the 
United States and any neighboring 
country regarding their respective 
jurisdictions, until such time as new 
boundaries are published by the United 
States. 


§ 661.3 Definitions. 

Authorized officer means: 

(a) Any commissioned, warrant, or 
petty officer of the Coast Guard; 

(b) Any special agent of the National 
Marine Fisheries Service or other officer 
authorized by the Secretary; 

(c) Any officer designated by the head 
of any Federal or State agency which 
has entered into an agreement with the 
Secretary and the Secretary of 
Transportation to enforce the provisions 
of the Magnuson Act; and 

(d) Any Coast Guard personnel 
accompanying and acting under the 
direction of any person described in 
paragraph (a) of this definition. 

Barbless hook means a hook with a 
single shank and point, with no 
secondary point or barb curving or 
projecting in any other direction. 

Commercial fishing means fishing 
with troll fishing gear as defined in this 
section, or fishing for the purpose of sale 
or barter of the catch. 

Conservation zone (CZ) means one of 
two conservation zones as follows: 

(a) Conservation zone 1: The ocean 
area surrounding the Columbia River 
mouth bounded by a line extending for 6 
nautical miles due west from North 
Head along 46°18'00" N. latitude to 
124°13'18" W. longitude, then southerly 
along a line of 167° True to 46°11'06” N. 
latitude and 124°11'00” W. longitude 
(lightship buoy), then due east to shore 
along 46°11'06” N. latitude. 

(b) Conservation zone 2: The ocean 
area surrounding the Klamath River 
mouth bounded on the north by 
41°38'48” N. latitude (approximately 6 
nautical miles north of the Klamath 
River mouth), on the west by 124°23'00” 
W. longitude, and on the south by 
41°2648” N, latitude (approximately 6 
nautical miles south of the Klamath 
River mouth). 

Council means the Pacific Fishery 
Management Council. 

Dressed, head-off length of salmon 
means the shortest distance between the 
midpoint of the clavicle arch (see 


fish is lying on its side, without resort to 


CLAVICLE ARCH 
LATERAL LINE 


entrails. 


FORK OF THE TAIL 


<—DRESSED HEAD-OFF LENGTH 


Dressed, head-off salmon means 
salmon that have been beheaded, gilled, 
and gutted without further separation of 
vertebrae, and are either being prepared 
for on-board freezing, or are frozen and 
will remain frozen until landed. 

Fishery management area means the 
fishery conservation zone (FCZ) off the 
coasts of Washington, Oregon, and 
California between 3 and 200 miles 
offshore, and bounded on the north by 
the Provisional International Boundary 
between the U.S. and Canada, and 
bounded on the south by the 
International Boundary between the 
U.S. and Mexico. The inner boundary of 
the FCZ is a line coterminous with the 
seaward boundaries of the States of 
Washington, Oregon, and California (the 
“3-mile limit”). The outer boundary of 
the FCZ is a line drawn in such a 
manner that each point on it is 200 
nautical miles from the baseline from 
which the territorial sea is measured, or 
is a provisional or permanent 
international boundary between the 
United States and Canada or Mexico. 

(a) The northeastern, northern, and 
northwestern boundaries of the fishery 
management area are as follows: 

(1) Northeastern boundary—that part 
of a line connecting the light on Tatoosh 
Island, Washington, with the light on 
Bonilla Point on Vancouver Island, 
British Columbia, southerly of the 
International Boundary between the 
U.S. and Canada {at 48°29’37” N. 
latitude, 124°43'33”W. longitude), and 
northerly of the point where that line 
intersects with the boundary of the U.S. 
territorial sea. 


(2) Northern and northwestern 
boundary is a line ' connecting the 
following coordinates: 
48°29'37.19" N. lat., 124°43'33.19" W. long.; 
48°30'11" N. lat., 124°47'13” long.; 
48°30'22” N. lat., 124°50'21” W. long.; 
48°30'14” N. lat., 124°52’52” long.; 
48°29'57" N. lat., 124°59°14” long.; 
48°29'44" N. lat., 125°00'06" W. long.; 
48°28'09" N. lat., 125°05'47” W. long.; 
48°27'10" N. lat., 125°08'25" W. long.; 
48°26'47” N. lat., 125°09'12” W. long.; 
48°20'16” N. lat., 125°22'48” long.; 
48°18'22” N. lat., 125°29'58” W. long.; 
48°11'05” N. lat., 125°53’48” long.; 
47°49'15” N. lat., 126°40'57” long.; 
47°36'47" N. lat., 127°11'58”" W. long.; 
47°22'00" N. lat., 127°41'23” W. long.; 
46°42'05" N. lat., 128°51'56” W. long.; 
46°31'47" N. lat., 129°07°39” W. long. 


SSSSSSSESESSSSSE 


(3) The southern boundary of the 
fishery management area is the U.S.- 
Mexico International Boundary, which is 
a line connecting the following 
coordinates: 
32°35'22” N. lat., 117°27'49” W. long.; 
32°37'37" N. lat., 117°49'31" W. long.; 
31°07'58” N. lat., 118°36'18”" W. long., 
30°32'31” N. lat., 121°51'58” W. long. 


(b) Geographical landmarks 
referenced in this part are located at the 
following latitudes: 


Carroll Island, 48°00'18” N. lat. 
Queets River, 47°31'42” N. lat. 
Point Brown, 46°55'42” N. lat. 
Leadbetter Point, 46°38'10" N. lat. 
Klipsan Beach, 46°28'12” N. lat. 
North Head, 46°18'00' N. lat. 


' The line joining these coordinates is the 
provisional international boundary of the U.S. FCZ 
as shown on NOAA/NOS Charts #18480 and 
#18002. 
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Columbia River, 46°14'24” N. lat. 
South Jetty, 46°14'06” N. lat. 
— River Lightship Buoy, 46°11'06” N. 
at. 
Cape Falcon, 45°46'00” N. lat. 
Cape Kiwanda, 45°13'12” N. lat. 
Cape Perpetua, 44°18'00” N. lat. 
Heceta Head, 44°08'18” N. lat. 
Cape Blanco, 42°50'20” N. lat. 
Rogue River, 42°25'18” N. lat. 
OR/CA Border, 42°00'00" N. lat. 
Klamath River, 41°32’48" N. lat. 
Cape Vizcaino, 39°43'30" N. lat. 
Point Arena, 39°00'00" N. lat. 

Fishing means— 

(a) The catching, taking, or harvesting 
of fish; 

(b) The attempted catching, taking, or 
harvesting of fish; 

(c) Any other activity which can 
reasonably be expected to result in the 
catching, taking, or harvesting of fish; or 

(d) Any operations at sea in support 
of, or in preparation for, any activity 
described in paragraphs (a) through (c) 
of this definition. 

Fishing vessel means any boat, ship, 
or other craft which is used for, 
equipped to be used for, or of a type that 
is normally used for fishing. 

Freezer trolling vesse/ means a fishing 
vessel, equipped with troll fishing gear, 
which has a present capability for (a) 
on-board freezing of the catch, and (b) 
storage of the fish in a frozen condition 
until they are landed. 

Land or Janding means to begin 
offloading fish, to arrive in port with the 
intention of offloading fish or to cause 
fish to be offloaded. 

Magnuson Act means the Magnuson 
Fishery Conservation and Management 
Act, 16 U.S.C. 1801 et seg. 

Plugs means artificial fishing lure 
made of wood or plastic with one or 
more hooks attached. 

Recreational fishing means fishing 
with recreational fishing gear as defined 
in this section and not for the purpose of 
sale or barter. 

Recreation fishing gear meaus 
conventional angling tackle consisting of 
a rod, reel, line, and hooks with bait or 
lure attached. 

Regional Director means the 
Northwest Regional Director, National 
Marine Fisheries Service (7600 Sand 
Point Way, N.E., BIN C15700, Seattle, 
Washington 98115) or his designee. 

Salmon means any anadromous 
species of the family Salmonidae and 
genus Oncorhynchus, commonly known 
as Pacific salmon, including but not 
limited to: 

Chinook (king) salmon— 

Oncorhynchus tshawytscha 

Coho , silver) salmon—Oncorhynchus 

kisutch 

Pink (humpback) salmon— 

Oncorhynchus gorbuscha 


Chum (dog) salmon—Oncorhynchus 

keta 

Sockeye (red) salmon—Oncorhynchus 

nerka 

Secretary means the Secretary of 
commerce, or a designee. 

Special fishery zone means one of 
two special fishery zones as follows: 

(a) Special fishery zone 1: The ocean 
area south of the Columbia River mouth 
bounded by a line extending from the tip 
of the South Jetty (46°14'06” N. latitude 
and 124°04'00” W. longitude), then 
southwesterly along a line of 239° True 
to the lightship buoy (46°11'06” N. 
latitude and 124°11'00" W. longitude), 
then due west along 46°11'06” N. latitude 
to 124°13'24” W. longitude 
(approximately 10 nautical miles 
offshore), then south along a line of 180° 
True (approximately 10 miles offshore 
from the baseline from Iwhich the 
territorial sea is measured), and then 
due east to Cape Falcon along 45°46'00" 
N. latitude. 

(b) Special fishery zone 2: The ocean 
area surrounding the Rogue River mouth 
bounded on the north by 42°37'18” N. 
latitude (approximately 12 nautical 
miles north of the rogue River mouth), 
on the west by 124°42'00” W. longitude 
(approximately 12 nautical miles 
offshore), and on the south by 42°13'18” 
N. latitude (approximately 12 nautical 
miles south of the Rogue River mouth). 

Total length of salmon means the 
shortest distance between the tip of the 
snout or jaw (whichever extends 
furthest while the mouth is closed) and 
the tip of the longest lobe of the tail, 
without resort to any force or mutilation 
of the salmon other than fanning or 
swinging the tail. 

Troll fishing gear mean fishing gear 
that consists of one or more lines that 
drag hooks with bait or lures behind a 
moving fishing vessel, and which lines 
are affixed to the vessel and are not ~ 
disengaged from the vessel at any time 
during the fishing operation. 

Whole bait means a hook or hooks 
baited with a whole natural bait. 


§ 661.4 [Reserved] 


§ 661.5 Reporting requirements. 

This part recognizes that catch and 
effort data necessary for implementation 
of any applicable Fishery Management 
Plan is collected by the States of 
Washington, Oregon, and California 
under existing State data-collection 
provisions. No additional catch reports 
will be required of fishermen or 
processors as long as the data collection 
and reporting systems operated by State 
agencies continue to provide the 
Secretary with statistical information 
adequate for management. 
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§611.6 [Reserved] 


§ 661.7 General restrictions. 


(a) The fishery management area is 
closed to salmon fishing except cs 
opened by this part or superseding 
regulations. All open fishing periods 
begin at 0001 hours and end at 2400 
hours local time on the dates specified. 
Except as otherwise provided by or 
pursuant to this part, the following 
restrictions apply to all salmon fishing 
in the fishery management area. 

(b) It is unlawful for any person to— 

(1) Take and retain, or land salmon 
caught with a net in the fishery 
management area, except that a hand- 
held net may be used to bring hooked 
salmon on board a vessel. 

(2) Fish for, or take and retain, any 
species of salmon: 

(i) During closed seasons or in closed 
areas; 

(ii) Once any catch limit is attained; 

(iii) By means of gear or methods 
other than recreational fishing gear or 
troll fishing gear; or 

(iv) In violation of any notice issued 
under § 661.22. 

(3) Take and retain or possess aboard 
a fishing vessel any species of salmon 
which is less than the applicable 
minimum total length specified in 
§§ 661.20(c), 661.21(c), 661.23(a), or 
661.23(b)(4). 

(4) Possess aboard a fishing vessel a 
salmon, for which a minimum total 
length is set by this part, in such a 
condition that its minimum total length 
is extended, or cannot be determined, 
except that “dressed, head-off salmon” 
may be possessed aboard a “freezer 
trolling vessel” (unless the adipose fin of 
such salmon has been removed—see 
paragraph(b)(6) of this section). 

(5) Fail to return to the water 
immediately and with the least possible 
injury any salmon the retention of which 
is prohibited by this part. 

(6) Remove the head of any salmon 
caught in the fishery management area, 
or possess a salmon with the head 
removed, if that salmon has been 
marked by removal of the adipose fin to 
indicate that a coded wire tag has been 
implanted in the head of the fish. 

(7) Possess, have custody or contro] 
of, ship, transport, offer for sale, sell, 
purchase, import, export, or land, any 
species of salmon or salmon part which 
was taken and retained in violation of 
the Magnuson Act, this part, or any 
regulation issued under the Magnuson 
Act. 

(8) Refuse to permit an authorized 
officer to board a fishing vessel subject 
to such person's control for purposes of 
conducting any search or inspection in 
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connection with the enforcement of the 
Magnuson Act, this part, or any other 
regulation issued under the Magnuson 
Act; 

(9) Forcibly assault, resist, oppose, 
impede, intimidate, or interfere with any 
authorized officer in the conduct of any 
search or inspection described in 
paragraph (h)(1) of this section; 

(10) Resist a lawful arrest for any act 
prohibited by this part; or 

(11) Interfere with, delay, or prevent, 
by any means, the apprehension or 
arrest of another person knowing that 
such other person has committed any 
act prohibited by this part. 


$661.8 Facilitation of enforcement. 


(a) General. Each person aboard a 
fishing vessel subject to this part shall 
immediately comply with instructions 
issued by an authorized officer to 
facilitate safe boarding and inspection 
of the vessel, its gear, equipment, and 
catch for purposes of enforcing the 
Magnuson Act and this part. 


Areas and open seasons ' 


} 


— 


United States-Canada border to — Falcon. | 
May 1-May 31 .. aie .., All except coho... 


July 1—earliest of (1) coho quota, or (2) All except that sockeye and pink salmon may 
|- mot be retained north of Carroll isiand. No 
more than 1 coho may be retained for each 
2 chinook retained. 


chinook quota, or (3) July 31. 


United Statee-Canada border to Carrol stan: | 
Aug. 7-Aug. 20... = 
Columbia River to Gape Falcon: 
Aug. 10—earliest of (1) coho quota, or (2) 
chinook quota, or (3) Sept. 8. 
Cape Faicon to Cape Bianco: 
May 1-May 31 


June 1-June 15. 
Sept. 5-Oct. 31.. 
Cape Falcon to Cape 


; All except coho. 


Aug. amiect anaes’ oa! 
Sept. 4. 





| 
a UAE fr SUNN NUNN Da cv cceaecoccnssvononahinstenccovevesbousdcnessepeseonounesetbesanvesovensndoassesnstsscscsanetorssesteseest 


Sept. 4, from the time of closure until | 


| Alt. 


| All except coho. 


| All except coho. 


sessed Al until coho 
except coho. 
| All until coho 


Cape Vizcaino to United States-Mexico 
ders: | 





...| Sockeye and pink SAlMON OMMy ........ceeeencneeeseees 


Se NIG SII osiscraiccniisanccencengchotoenpeinstinasinconiinecsesid 


.--| All except coho............... 
..| All except coho...... 


(oe 
} 


| Alt except coho.. 
..| All except coho.. 


All except coho.. 


pp PE CIO. secceccscserensiteactdesitanrsvinnsticsione borat 


(b) Signals. Upon being approached 
by U.S. Coast Guard cutter or aircraft, or 
other vessel or aircraft authorized to 
enforce the Magnuson Act, the operator 
of the fishing vessel shall be alert for 
signals conveying enforcement 
instructions. The VHF-FM 
radiotelephone is the normal method of 
communicating between vessels. Listen 
to VHF-FM channel 16 (emergency 
channel) for instructions to shift to 
another VHF-FM channel and receive 
boarding instructions. Visual methods or 
loudhailer may be used if the radio does 
not work. The following signals, 
extracted from U.S. Hydrographic Office 
publication H.O. 102 International Code 
of Signals, may be communicated by 
flashing light or signal flags: 

(1) “L”, meaning “You should stop 
your vessel instantly.” 

(2) “SQ3”", meaning "you should stop 
or heave to; I am going to board you.” 

(3) “AA AA AA etc.,” meaning “Call 
for unknown station or general call.” 
The operator should respond by 
identifying his vessel by radio, visual 


TABLE 1. 


"Zone restrictions * 


a Conservation zone 1 (Columbia River mouth) 


.., Waters outside special fishery zone 1 (south 
of Columbia River mouth) are closed. 


petua are open until Aug. 1. 


quota is reached, then ail 


quota is reached, then aii 
closed Aug. 1-Aug. 31. 





eduien sadiv at Hanes Wtad to Cape Per. 


}. os 
Only waters inside special fishery zone 2 
(Rogue River mouth) are open. 


Conservation zone 2 (Klamath River mouth) is 
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signals or illuminating the vessel name 
or number. 

(4) “RY-CY”, meaning “You should 
proceed at slow speed. A boat is coming 
to you.” 

(c) Boarding. The operator of a vessel 
signaled to stop or heave to for boarding 
shall— 

(1) Stop immediately and lay to or 
maneuver in such a way as to permit the 
boarding party to come aboard; and 

(2) Take such other actions as 
necessary to ensure the safety of the 
boarding party. 


§ 661.9 Penalties. 

Any person or fishing vessel found to 
be in violation of this part will be 
subject to the civil and criminal penalty 
provisions and forfeiture provisions 
prescribed in the Magnuson Act. 


Subpart B—Management Measures 


§ 661.20 Commerical fishing. 

(a) Areas, open seasons, species, and 
zone and gear restrictions are set forth 
in Table 1. 


Barbless hooks, whole bait, or plugs not less 
than 5” only. ‘ 
Plugs not less than 6” only. 


..| Bare blued hooks and flashers onty. 


| Barbless hooks, whole bait, or plugs not less 
| than 5” only. 
...| Plugs not less than 5” or whole bait only 


| Plugs not less than 5” or whole bait only. 


Piugs not less than 5” or whole bait only 
| 


“Tl pues not less than 5” or whole bait only 


Barbless hooks only, and no more than 6 troll 
lines. 
.| Plugs not less than 5” or whole bait only. 


|| Plugs not fess than 5” or whole bait only. 


Barbless hooks only, and no more than 6 troll 
lines. 

| Barbless hooks only, and no more than 6 troll 
lines. 

Barbless hooks only, and no more than 6 troll 
lines. 





Barbiess hooks only, and no more than 6 troll 
lines. 
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TABLE 1.—Continued 
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..| Barbless hooks only, and no more than 6 trol! 


lines. 
Barbless hooks only, and no more than 6 troll 
lines. 








* Quotas referenced in this column are set forth in the quota table at § 661.22(a). 
* Conservation zone and special fishery zone are defined in § 661.3. 


(b) Gear restrictions.—{1) Troll gear. 
No person shall engage in commercial 
salmon fishing using other than troll 
fishing gear {as defined in § 661.3) in the 
fishery management area; however, 
between the Oregon-California border 
and the U.S.-Mexico border, troll fishing 
gear need not be affixed to the fishing 
vessel as specified in § 661.3. 

(2) Lures commonly known as 
“spoons,” “wobblers,” “dodgers,” and 
flexible plastic lures are not considered 
plugs, and may not be used where 
“plugs only” are specified. P/ugs are 
defined in § 661.3. 

(3) Where barbless hooks are 
specified, hooks manufactured with 
barbs can be made “barbless” by 
forcing the point of the barb flat against 
the main part of the point. Where 
“barbless hooks only” are specified 
south of Cape Blanco, Oregon, to the 
U.S.-Mexico border, barbless hooks 
must be used with all types of gear 
including whole bait and plugs. Where 
“barbless hooks” are specified north of 
Cape Blanco, Oregon, to the U.S.- 
Canada border, barbless hooks must be 
used with all types of gear except whole 


Areas and open seasons ' 


United States-Canada border to Queets River: 


1. From South Jetty south to 46°06'00" N. lat. (approxi- 
mately 5 miles south of the Columbia Lighthouse 
Buoy). 

2. South of 46°06'00” to Cape Falcon 


Cape Blanco to Oregon-California border: 


May 28-COMO Quota............-.:ces0 


bait, plugs, and the bare blued hooks 
used during the special pink—and 
sockeye—only fishery. Barbless hook is 
defined in § 661.3. 

(4) Where whole bait is specified, no 
attraction other than a flasher may be 
used with the whole bait. Whole bait is 
defined in § 661.3. 

(c) Length restrictions. Minimum total 
lengths of salmon and minimum dressed, 
head-off lengths of salmon are as 
follows: 





United States-Canada | Chinook 
Falcon. 

Cape Faicon— 
Oregon-Caiifornia 
border. 

Oregon-California 
border—United 
States-Mexico 
border. 





Zones * $ 


(d) Steelhead. No person engaged in 
commercial salmon fishing shall take 
and retain, or possess any steelhead 
(Salmo gairdneri) within the fishery 
management area. 

(e) Restriction on use of commercial 
troll fishing gear for recreational 
fishing. No person while on a fishing 
vessel with troll fishing gear on board 
shall use any part of that troll fishing 
gear to engage in recreational fishing for 
salmon. 


§ 661.21 Recreational fishing. 


(a) Areas, open seasons, species, and 
zone and gear restrictions are set forth 
in Table 2: 








3 to 6 miles 





All except CONO............+00 


Oxcept CONO..........n-0+ 
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TABLE 2—Continued 
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Zones * * 


0 to 3 miles 


3 to 6 miles 





Oregon-Califomia border to United States-Mexico border 


Saturday nearest Feb. 15 (1983: Feb. 12) to Sunday All........... 


nearest Nov. 15 (1963: Nov. 13). 


' Seasons are subject to automatic quota closures. See, § 661.22(a)(2) “ey , 
? Distances shown are in nautical miles and are measured from “0”, the nearest point on the shore from which the baseline used to measure the width of the territorial sea is measured. 


“0-3" denotes ocean waters within the 
Ocean 


2 fish; first 2 non-coho | 
salmon taken must be 
retained regardiess of 
size. 


OPEN .......ceccccseeeeeeeeseee 2 fish legal size. 


of the adjacent State which are subject to State and not Federal regulation uniess Federal regulations are in effect under section 306(b) of the 


Act. salmon seasons in State waters shown in Table 2 are seasons adopted by the States in April, 1983 and may be subject to change. 
3 Areas between the U.S./Canada border and Cape Falcon are subject to inseason quota and zone adjustments. See, § 661.22(c). 


* The daily bag 
5 Length limits are set forth in the table at § 661.21(c). 
» ial fishery zone 1 is defined in § 661.3. 


Special 
* Only waters inside special fishery zone 1 * (south of Columbia River mouth) are open. 


{b) Gear restrictions. (1) No person 
shall engage in recreational salmon 
fishing in the fishery management area 
using other than recreational fishing 
gear (as defined in section 661.3), to 
which may be attached not more than 
one artificial lure or natural bait, with 
no more than four single or multiple 
hooks. 

(2) No person shall use more than one 
rod and line for recreational salmon 
fishing from the U.S.-Canada border to 
the Oregon-California border; however, 
there is no limit to the number of rods or 
lines used for recreational salmon 
fishing from the Oregon-California 
border to the U.S.-Mexico border. 

(3) No person engaged in recreational 
fishing for salmon from the Oregon- 
California border to the U.S.-Mexico 
border may use weights of more than 
four (4) pounds attached directly to the 
line. 


el 


al 
$$$ —_ 


United States-Canada border—Cape Falcon. . 


United States-Canada border—Leadbetter 
Point. 

United States-Canada border—lipsan |........................] 
Beach. 


| a 
| Recreation- | 


fee 


(4) Recreational fishing gear (as 
defined in section 661.3) must be held by 
hand while playing a hooked fish and 
reducing it to possession. 

(c) Length restrictions. Minimum total 
lengths of salmon are as follows: 


Minimum total lengths (inches) 


‘| other 
Seinon 


| None 
| 
| 
} 


None 


| 
| 
| 


Coho quotas! 


Commercial 


20,000 in July plug-only ‘season (incidental to CHINOOK fo... 


limit may be reduced to 1 fish in one or more areas between the U.S/Canada border and the OR/CA border during the season. See, § 661.22(d). 


Minimum total lengths (inches) 


Areas 


Oregon- 
California 
border— 
United 
States- 
Mexico 


"Except that one chinook or coho salmon per day may 
be less than 22 inches but not less than 20 inches 


(d) Daily bag limits. No person shall 
fish for, or take and retain, or possess 
more than two salmon per day (or one 
salmon if the daily bag limit is reduced 
under 661.22(d)) while recreationally 
salmon fishing in the fishery 
management area. 


§ 661.22 Inseason adjustments. 


(a) Automatic season closures based 
on quotas. (1) Salmon harvest quotas, 
which include fish caught in the 
territorial sea (0-3 nautical miles) 
seaward of Washington, Oregon, and 
California, are as follows: 


Chinook quotas 


Commercial 


T 
+ 


95,000 in May and July seasons Combined.* 


we] * 8 144,00 (6).....0.-.- ; 
.| * * 254,000 (32) .. 


oo 297,000 (32) ..... 
---| * * 71,000 (5) pesnecbtinonmeninte meee 
camssiall sah 


* Numbers in parentheses represent expected private hatchery coho contributions in thousands of fish by area, and are included in the quotas. 
* These are quotas subject to adjustments based on inseason evaluations of private hatchery contributions, to be made on or before August 1. See. Section 661.22(b) 
3 Coho salmon between Kiwanda and Heceta head will count first toward the coho quota established for Cape Kiwanda-OR/CA border, and when that quota is reached, then 
toward the coho quota established for Faicon-Heceta Head. 
al So S580) Ainack Commer) quota is not reached during the May and duty seasons, the balance wf be added to the 19,000 chinook commercial quota for the August season in 
the 20,000 coho commercial quota is exceeded in the July season, the excess will be deducted from the 144,000 commercial trol quota for the August season in special fishery zone2. 
for the July season is not reached, the remainder will be added to the coho quota for the August season. 
includes landings at Fort Bragg, California. 
— in ao fishery between the OR/CA border and the U.S./Mexico border are included in this quota, but if the quota is reached, only the area between Cape Faicon 
These quotas are subject to reallocation under Section 661.22(c)(ii) 











} 
| 
| 
siden Alaina sciatic 
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(2) When a quota for the commercial 
or the recreational fishery, or both, irf 
any portion of the fishery management 
area is projected by the Regional 
Director to be reached on or by a certain 
date, the Secretary shall, by publishing a 
notice in the Federal Register, close the 
commercial or recreational fishery, or 
both, as of the date the quota will be 
reached. 

(b) Adjustment of quotas. (1) The 
estimated contributions of private 
hatchery coho to coho quotas are shown 
in parentheses in the quota table in 
section 661.22(a)(1). 

(2) On or before August 1, the 
Regional Director will review the 
estimated contributions of private 
hatchery coho, taking into account 
coded wire tag and/or scale analysis 
data gathered during the season. If the 
contribution of private hatchery coho 
varies from the preseason estimates, the 
Secretary may modify the coho quotas 
accordingly by publishing a notice in the 
Federal Register. 

(c) Area adjustments. The total 
recreational quotas between the U.S. 
Canada border and Cape Falcon are 
88.000 chinook (59,000 between the U.S. 
Canada border and Klipsan Beach, and 
29,000 between Klipsan Beach and Cape 
Falcon) and 318,000 coho (129,000 
between the U.S.-Canada border and 
Leadbetter Point, and 189,000 between 
Leadbetter Point and Cape Falcon). 
During the season, the Regional Director 
will monitor catches applicable to these 
quotas. The Secretary may, by 
publishing a notice in the Federal 
Register— 

(1) If the Regional Director determines 
that a chinook quota will be reached 
before the corresponding coho quota, 
extend seaward one or more of the 
areas open to recreational coho fishing 
in order to increase the likelihood that 
the chinook and coho quotas will be 
filled at or near the same time; and 

(2) If the Regional Director determines 
that any portion of the total 88,000 
recreational chinook quota may not be 
taken, reallocate a part of the quota to 
the area (U.S.-Canada border to Klipsan 
Beach, or Klipsan Beach to Cape Falcon) 
which is projected to reach its area 
allocation first. 

(d) Reduction in daily bag limit. When 
50 percent of any recreational quota 
between the U.S.~-Canada border and the 
Oregon-California border is projected to 
be reached, the Regional Director will 
determine whether a reduction in the 
daily bag limit from two fish to one fish 
will avoid an automatic quota closure 
prior to Labor Day (September 5, 1983). 
If the Regional Director determines that 
a reduction to one fish is necessary to 
extend the season until Labor Day, the 


Secretary may, by publishing a notice in 
the Federal Register, reduce the daily 
bag limit to one fish. 

(e) Availability of Data. The Regional 
Director will compile in aggregate form 
all data and other information relevant 


‘to the actions described in this section 


and shall make them available for 
public review during normal office hours 
at the Northwest Regional Office, 
National Marine Fisheries Service, 7600 
Sand Point Way N.E., Seattle, 
Washington 98115. 

(f) Effective dates. (1) Any notice 
issued under this section is effective on 
the date specified in the notice or on the 
date the notice is filed for public 
inspection with the Office of the Federal 
Register, whichever is later. 

(2) Any notice issued under this 
section will remain in effect until the 
expiration date stated in the notice, or 
until rescinded or superseded; provided 
that, no such notice has any effect 
beyond the end of the calendar year in 
which issued, at which time provisions 
of this part that were superseded by 
such notice again become effective until 
subsequently modified or superseded. 

(g) Nothing contained in this part 
limits the authority of the Secretary to 
issue emergency regulations under 
section 305(e) of the Magnuson Act, if 
the Secretary determines that an 
emergency involving the salmon fishery 
exists. Such emergency regulations are 
effective upon filing for public 
inspection with the Office of the Federal 
Register. 


§ 661.23 Treaty Indian fishing. 

(a) Makah Tribe. Persons authorized 
by the Makah Tribe to exercise fishing 
rights under the Treaty with the Makah 
may fish for all salmon species only in 
that portion of the fishery management 
area north of 48°02'15” N. latitude 
(Norwegian Memorial) and east of 
125°44'00” W. longitude, and such other 
areas as may hereafter be authorized for 
that tribe’s treaty fishery by a Federal 
court, from May 1 through October 31. 
Minimum legal size limits are 24 inches 
for chinook salmon and 16 inches for 
coho salmon. 

(b) Quileute, Hoh, and Quinault 
Tribes.—(1) Quileute Tribe. Persons 
authorized by the Quileute Tribe to 
exercise fishing rights under the Treaty 
of Olympia may fish for all salmon 
species only in that portion of the 
fishery management area between 
48°07'36" N. latitude (Sand Point) and 
47°31'42" N. latitude (Queets River), and 
such other areas as may hereafter be 
authorized for that tribe’s treaty fishery 
by a Federal court, from May 1 through 
September 15. : 
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(2) Hoh Tribe. Persons authorized by 
the Hoh Tribe to exercise fishing rights 
under the Treaty of Olympia may fish 
for all salmon species only in that 
portion of the fishery management area 
between 47°54'18” N. latitude 
(Quillayute River) and 47°21'00" N. 
latitude (Quinault River), and such other 
areas as may hereafter be authorized for 
that tribe’s treaty fishery by a Federal 
court, from May 1 through September 15. 

(3) Quinault Tribe. Persons authorized 
by the Quinault Tribe to exercise fishing 
rights under the Treaty of Olympia may 
fish for all salmon species only in that 
portion of the fishery management area 
between 47°40'06" N. latitude 
(Destruction Island) and 46°53’03” N. 
latitude (Point Chehalis), and such other 
areas as may hereafter be authorized for 
that tribe’s treaty fishery by a Federal 
court, from May 1 through September 15. 

(4) Minimum size limits. Minimum 
legal size limits are 26 inches for 
chinook salmon and 16 inches for coho 
salmon, except that a daily limit of two 
chinook salmon between 24 inches and 
26 inches may be retained for 
ceremonial and subsistence purposes. 


(c) Exceptions. Unless otherwise 
provided by this section, persons 
specified in paragraphs (a) and (b) of 
this section are subject to the provisions 
of this part, the Magnuson Act, and any 
other regulations issued under the 
Magnuson Act, except that the 
restrictions contained in section 
661.20(b) (1), (d) and (e) and section 
661.21 (b) and (d) do not apply. 

(d) The Secretary will give due 
consideration in promulgating 
emergency regulations to the treaty 
fishing rights of Indian Tribes with 
federally-adjudicated usual and 
accustomed fishing grounds in the area 
affected by such regulations. 


§ 661.24 Experimental fisheries. 


(a) Upon the recommendation of the 
Council, the Regional Director may 
allow such experimental fisheries for 
research purposes in the fishery 
management area, as may be proposed 
by the Council, the Federal Government, 
State Governments, and treaty Indian 
tribes having usual and accustomed 
fishing grounds in the fishery 
management area. 

(b) The Regional Director shall not 
allow any experimental fishery 
recommended by the Council unless he 
determines that the purpose, design, and 
administration of the experimental 
fishery are consistent with the goals and 
objectives of the council's fishery 
management plan, the national 
standards (section 301(a) of the 
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Magnuson Act), and other applicable 
law. 

(c) Each vessel participating in any 
experimental fishery recommended by 
the Council and allowed by the Regional 
Director is subject to all provisions of 
this part, except those portions 
necessarily relating to the purpose and 
nature of the experimental fishery. 
These exceptions will be specified in a 
letter issued by the Regional Director to 
each vessel participating in the 
experimental fishery and that letter 
must be carried aboard each 
participating vessel. 


§ 661.25 Scientific research. 

Nothing in this part is intended to 
inhibit or prevent any scientific or 
oceanographic research in the fishery 


management area by a scientific 
research vessel. The Regional Director 
shall acknowledge any notification he 
might receive of any scientific or 
oceanographic research with respect to 
salmon being-coriducted by a scientific 
research vessel, by issuing to the 
operator or master of that vessel a letter 
or acknowledgement, containing 
information on the purpose and scope 
(locations and schedules) of the 
activities. The Regional Director shall 
transmit copies of such letter to the 
Council, and to State and Federal 
administrative and enforcement 
agencies, to ensure that all concerned 
parties are aware of the research 
activities. 

[FR Doc. 83-11985 Filed 5-5-83; 2:50 pm] 
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Proposed Rules 


This section of the FEDERAL REGISTER 
contains notices to the public of the 
proposed issuance of rules and 
regulations. The purpose of these notices 
is to give interested persons an 
opportunity to participate in the rule 
making prior to the adoption of the final 
rules. 


DEPARTMENT OF AGRICULTURE 
Agricultural Marketing Service 
7 CFR Part 989 


Raisins Produced From Grapes Grown 
in California: Decision and 
Referendum Order on Proposed 
Further Amendment of the Marketing 
Agreement and Order 


AGENCY: Agricultural Marketing Service, 
USDA. 


ACTION: Proposed rule. 


SUMMARY: This decision proposes an 
amendment of the California raisin 
marketing agreement and order 
program. The proposed amendment 
would: Change the method of 
establishing marketing policy and 
volume regulation to permit more timely 
responses to changing marketing 
conditions; change committee 
composition and nomination procedures; 
abolish the Executive Operations 
Committee and transfer its compliance 
responsibility to the Raisin 
Administrative Committee; add 
provisions for export merchandising 
programs; provide authority for 
advertising and promotion programs; 
provide authority for crediting a 
handler's assessments for certain kinds 
of advertising and promotion; and 
provide authority to charge interest fees 
on delinquent assessments. The intent of 
the proposed changes is to improve the 
effectiveness and operation of the 
program. Raisin producers will vote in a 
referendum to determine whether they 
favor issuance of the proposed changes. 
DATE: The representative period for 
purposes of the referendum herein 
ordered is August 1, 198t, to July 31, 
1982. 

FOR FURTHER INFORMATION CONTACT: 
Frank M. Grasberger, Acting Chief, 
Specialty Crops Branch, Fruit and 
Vegetable Division, AMS, USDA, 
Washington, D.C. 20250, (202) 447-5053. 


Federal Register 
Vol. 48, No. 92 


Wednesday, May, 11, 1983 


incorporated herein and made a part 
hereof subject to the following 
corrections: 


SUPPLEMENTARY INFORMATION: Prior 
documents in the proceeding: Notice of 
Hearing—Issued August 5, 1982, and 
published August 11, 1982 (47 FR 34790). 

Notice of Recommended Decision— 
Issued March 29, 1983, and published 
April 6, 1983 (48 FR 14911). 

This administrative action is governed 
by the provisions of Sections 556 and 
557 of Title 5 of the United States Code, 
and therefore is not subject to the 
requirements of Executive Order 12291. 

William T. Manley, Deputy 
Administrator, Agricultural Marketing 
Service, has certified that this action 
will not have a significant economic 
impact on a substantial number of small 
entities. 


List of Subjects in 7 CFR Part 989 


Marketing agreements and orders, 
Grapes, Raisins, California. 


Page 


Preliminary Statement 


This proposed amendment was 
formulated on the record of a public 
hearing held in Fresno, California, on 
August 19, 1982. The hearing notice was 
published in the August 11, 1982, issue of 
the Federal Register (47 FR 34790). The 
notice contained the proposals 
submitted by the Raisin Administrative 
Committee. The Committee works with 
USDA in administering the marketing 
order program. 

This hearing was held pursuant to the 
provisions of the Agricultural Marketing 
Agreement Act of 1937, as amended (7 
U.S.C. 601 et seq.), and the applicable 
rules of practice and procedure 
governing the formulation of marketing 
agreements and orders (7 CFR Part 900). 

On the basis of the evidence 
introduced at the hearing and the record 
thereof, Deputy Administrator Manley, 
on March 29, 1983, filed with the 
Hearing Clerk, U.S. Department of 
Agriculture, a recommended decision 
which contained notice of the 
opportunity to file written exceptions by 
April 19, 1983. 


Findings and Conclusions 


The material issues, findings and 
conclusions, rulings, general findings, 
and regulatory provisions of the 
recommended decision published in the 
April 6, 1983, issue of the Federal 
Register (48 FR 14911) are hereby 
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Rulings on exceptions 


One comment was filed by the Raisin 
Administrative Committee in support of 
the proposals. 


Marketing Agreement and Order 


Annexed hereto and made a part 
hereof are two documents entitled, 
respectively, “Marketing Agreement, as 
Further Amended, Regulating the 
Handling of Raisins Produced from 
Grapes Grown in California”, and 
“Order Amending the Order, as 
amended, Regulating the Handling of 
Raisins Produced from Grapes Grown in 
California”, which have been decided 
upon as the detailed and appropriate 
means of effectuating the foregoing 
conclusions. 

it is hereby ordered, That this entire 
decision, except the annexed marketing 
agreement, be published in the Federal 
Register. The regulatory provisions of 
the marketing agreement, are identical 
with those contained in the order as 
hereby proposed to be amended by the 
annexed order which is published with 
the decision. 


Referendum Order 


It is hereby directed that a referendum 
be conducted in accordance with the 
procedure for the conduct of referenda 
(7 CFR 900.400 et seq.), to determine 
whether the issuance of the annexed 
order as amended and as hereby 
proposed to be further amended, 
regulating the handling of raisins 
produced from grapes grown in 
California is approved or favored by 
producers, as defined under the terms of 
the order, who during the representative 
period were engaged in the production 
of the regulated commodity for market. 

The representative period for the 
conduct of such referendum is hereby 
determined to be August 1, 1981, to July 
31, 1982. 

The agent of the Secretary to conduct 
such referendum is hereby designated to 
be Richard Van Diest and Frank M. 
Grasberger, Fruit and Vegetable 
Division, AMS, U.S. Department of 
Agriculture. 

Signed at Washington, D.C, on May 6, 1983. 
C. W. McMillan, 

Assistant Secretary, Marketing and 
Inspection Services. 

Order ' amending the order, as amended, 
regulating the handling of raisins 
produced from grapes grown in 
California. 

Findings and determinations. The 
findings and determinations hereinafter 


* This order shall not become effective unless and 
until the requirements of § 900.14 of the rules of 


set forth are supplementary and in 
addition to the findings and 
determinations previously made in 
connection with the issuance of the 
aforesaid order and of the previously 
issued amendments thereto. Except the 
findings as to the base period for parity 
computation, and except insofar as such 
findings and determinations may be in 
conflict with the findings and 
determinations set forth herein, all pf 
said prior findings and determinations 
are hereby ratified and affirmed. 

(a) Findings upon the basis of the 
hearing record. Pursuant to the 
provisions of the Agricultural Marketing 
Agreement Act of 1937, as amended (7 
U.S.C. 601 ef seq.), and the applicable 
rules of practice and procedure 
governing the formulation of marketing 
agreements and marketing orders (7 CFR 
Part 900), a public hearing was held 
upon proposed amendment of the 
marketing agreement, as amended, and 
Order No. 989, as amended (7 CFR Part 
989), regulating the handling of raisins 
produced from grapes grown in 
California. 

Upon the basis of the record it is 
found that: 

(1) The order, as amended, and as 
hereby further amended, and all of the 
terms and conditions thereof, will tend 
to effectuate the declared policy of the 
act; 

(2) The order, as amended, and as 
hereby further amended, regulates the 
handling of raisins produced from 
grapes grown in the production area in 
the same manner as, and is applicable 
only to persons in the respective classes 
of commercial and industrial activity 
specified in, the marketing agreement 
and order upon which hearings have 
been held; 

(3) The order, as amended, and as 
hereby further amended, is limited in its 
application to the smallest regional 
production area which is practicable, 
consistently with carrying out the 
declared policy of the act, and the 
issuance of several orders applicable to 
subdivisions of the production area 
would not effectively carry out the 
declared policy of the act; 

(4) There are no differences in the 
production and marketing of raisins 
produced from grapes grown in the 
production area which make necessary 
different terms and provisions 
applicable to different parts of such 
area; and 

(5) All handling of raisins produced 
from grapes grown in the production 
area is in the current of interstate or 


practice and procedure governing proceedings to 
formulate marketing agreements and marketing 
orders have been met. 
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foreign commerce directly burdens, 
obstructs, or affects such commerce. 


Order Relative to Handling 


It is therefore ordered, that on and 
after the effective date hereof the 
handling of raisins produced from 
grapes grown in California, shall be in 
conformity to and in compliance with 
the terms and conditions of the order, as 
hereby amended, as follows: 

Except for the previously noted 
corrections, the provisions of the 
recommended amendment of the 
marketing agreement and order, as 
amended, contained in the 
recommended decision issued by the 
Deputy Administrator on March 29,1983, 
and published in the April 6, 1983 
Federal Register (48 FR 14911), shall be 
and are the terms and provisions of this 
order, amending the order, and are set 
forth in full herein. 


PART 989—[AMENDED] 


1. Section 989.10 is revised to read as 
follows: 


§ 989.10 Varietal types. 


“Varietal types” means raisins 
generally recognized as possessing 
characteristics differing from other 
raisins in a degree sufficient to make 
necessary or desirable separate 
idenfitication and classification. 
Varietal types are the following: Natural 
(sun-dried) Seedless, Dipped Seedless; 
Golden Seedless, Muscats (including 
other raisins with seeds), Sultana, Zante 
Currant, Monukka, and Oleate and 
Related Seedless: Provided, That the 


‘Committee may, subject to approval of 


the Secretary, change this list of varietal 
types. 


§ 989.19 [Removed] 


2. Section 989.19 is removed. 
3. Section 989.22 is revised to read as 
follows: 


§ 989.22 District. 


“District” means any one of the 
geographical areas referred to in 
§ 989.26, and designated in the rules and 
regulations. 

4. Section 989.26 is revised to read as 
follows: 


§ 989.26 Establishment and membership. 


A Raisin Administrative Committee is 
hereby established consisting of 47 
members of whom 35 shall represent 
producers, 10 shall represent handlers, 1 
shall represent the cooperative 
bargaining association(s) and 1 shall be 
a public member. The producer 
members shall be selected as follows: 
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(a) Producer members representing 
the cooperative marketing association(s) 
shall be members of such association(s) 
engaged in the handling of raisins, each 
of which acquired not less than 10 
percent of the total raisin acquisitions 
during the preceding crop year, and 
those members shall be equal to the 
product, rounded to the nearest whole 
number, obtained by multiplying 35 by 
the ratio the cooperative marketing 
association(s) raisin acquisitions are to 
the acquisitions of all handlers during 
the preceding crop year. 

(b) Producer members representing 
cooperative bargaining association(s) 
shall be members of such associations, 
and the number of those members shall 
be equal to the product, rounded to the 
nearest whole number, obtained by 
multiplying 35 by the ratio the raisins 
acquired by handlers from bargaining 
association members are to the total 
acquisitions of all handlers during the 
preceding crop year. 

(c) All other producer members who 
shall not be members of a cooperative 
bargaining association(s), cooperative 
marketing association(s) engaged in the 
handling of raisins which acquired 10 
percent or more of the total acquisitions 
during the preceding crop year, nor sold 
for cash to cooperative marketing 
association(s), shall represent all 
producers not defined in paragraph (a) 
or (b) of this section and shall be 
selected in the number and, when 
appropriate, for the districts as 
designated in the rules and regulations. 

(d) The handler members shall be 
divided into two groups and include the 
following: 

(1) Handler members shall be selected 
from and represent cooperative 
marketing association(s) engaged in the 
handling of raisins each of which 
acquired not less than 10 percent of the 
total raisin acquisitions during the 
preceding crop year, and the number of 
those members shall be equal to the 
product, rounded to the nearest whole 
number, obtained by multiplying 10 by 
the ratio of the cooperative marketing 
association(s) raisin acquisitions are to 
the total acquisitions of all handlers 
during the preceding crop year. 

(2) The remaining handler members 
shall be selected from and represent all 
other handlers, which would include all 
independent handlers and small 
cooperative marketing association(s) 
who acquired less than 10 percent of the 
total raisin acquisitions during the 
preceding crop year. Handler nominees 
for this group shall be nominated by all 
handlers in the group in a manner 
determined by the Committee, with the 
approval of the Secretary, and specified 
in the rules and regulations. 


(e) The bargaining association'(s) 
member shall be selected from the 
cooperative bargaining association(s). 
The public member shall be nominated 
by the Committee and selected by the 
Secretary as public member. 

(f) For each member of the Committee 
there shall be an alternate member who 
shall have the same qualifications as the 
member for whom he is an alternate. 


§989.26a [Removed] 
5. Section 989.26a is removed. 


§ 989.26b [Removed] 
6. Section 989.26b is removed. 


§989.26c [Removed] 

7. Section 989.26c is removed. 

8. Section 989.27 is revised to read as 
follows: 


§ 989.27 Eligibility. 

No person shall be selected or 
continue to serve as a member or 
alternate member of the Committee who 
is not actively engaged in the business 
of the group which he represents either 
in his own behalf, or as an officer, agent, 
or employee of a business unit engaged 
in such business: Provided, That only 
producers, as defined in § 989.11, 
engaged as such with respect to the 
most recent grape crop, are eligible to 
serve on the Committee. Only handlers 
who packed or processed raisins during 
the then current crop year shall be 
eligible to represent handlers on the 
Committee. Any handler eligible to 
represent a particular group shall 
continue to represent handlers for the 
entire term for which he was selected. 

9. Section § 989.28 is revised to read 
as follows: 


§ 989.28 Term of office. 


The term of office of all 
representatives serving on the 
Committee shall be for two years and 
shall end on April 30 of even numbered 
calendar years, but each such member 
and alternate member shall continue to 
serve until their successor is selected 
and has qualified. 

10. Section 989.29 is revised to read as 
follows: 


§989.29 Initial members and nomination of 
successor members. 

(a) Initial members. Members and 
alternate members of the Committee 
serving immediately prior to the 
effective date of this amended subpart 
shall, if thereafter they are eligible, 
serve on the Committee until April 30, 
1984, and until their respective 
successors have been selected and 
qualified. 

(b) Nominations for successor 
members. Nominations for successor 
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members and alternate members of the 
Committee shall be made as follows: 

(1) The Committee shall notify the 
cooperative marketing association(s) 
engaged in handling not less than 10 
percent of the total raisin acquisitions 
during the preceding crop year, and 
cooperative bargaining association(s), of 
the date by which nominations to fill 
member and alternate member positions 
shall be made. The Committee shall give 
reasonable publicity of a meeting of 
meetings of producers who are not 
members of cooperative bargaining 
association{s), or cooperative marketing 
association(s) which handled 10 percent 
or more of the total raisin acquisitions 
during the preceding crop year, and of 
independent handlers and cooperative 
marketing association(s) who handled 
less than 10 percent of the total raisin 
acquisitions during the preceding crop 
year, for the purpose of making 
nominations to fill the member and 
alternate member positions prescribed 
in § 989.26 (c) and (d): Provided, That 
member and alternate member 
nominations by independent handlers 
and cooperative marketing 
association(s) who acquired less than 10 
percent of the total raisin acquisitions 
during the preceding crop year may be 
made to the Committee by mail in lieu of 
meetings. 

(2) Any producer representing 
independent producers and producers 
who are affiliated with cooperative 
marketing association(s) handling less 
than 10 percent of the total raisin 
acquisitions during the preceding crop 
year must have produced grapes which 
were made into raisins in the particular 
district for which he is nominated, to 
represent said district as a producer 
member or alternate producer member 
on the Committee. In the event any such 
nominees are engaged as producers in 
more than one district, they may be a 
nominee for only one district. One or 
more producers or producers affiliated 
with cooperative marketing 
association(s) handling less than 10 
percent of the total raisin acquisitions 
during the preceding crop year may be 
nominated for each such producer 
member or alternate member position. 
Each independent producer and 
producer affiliated with cooperative 
marketing association(s) handling less 
than 10 percent of the total raisin 
acquisitions during the preceding crop 
year shall cast only one vote with 
respect to each position for which 
nominations are to be made. The person 
receiving the majority of the votes with 
respect to each such position to be filled 
shall be the person to be certified to the 
Secretary as the nominee. In the event 
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no person receives a majority there shall 
be a run off vote between the two 
persons receiving the largest number of 
votes. The eligibility of each producer 
voting in a producer nomination meeting 
shall be certified by the Committee 
during or after the meeting, and in the 
event one or more producers who voted 
were not eligible and this may have 
affected the result of any nomination 
vote, another meeting with respect to 
such producer nominations shall be 
held. 

(3) One or more eligible handlers for 
each handler position to be filled may 
be proposed for nomination to represent 
independent handlers and cooperative 
marketing association(s) which acquired 
less than 10 percent of the total raisin 
acquisitions during the preceding crop 
year on the Committee. Nominations 
shall be made by and from handlers, or 
employees, representatives or agents of 
handlers falling within such groups. 
Each handler shall cast only one vote 
with respect to each position for which 
nomination is to be made. The person 
receiving the most votes with respect to 
each handler member of handler 
alternate member position shall be the 
person to be certified to the Secretary as 
the nominee for each such position. 

(4) Each vote cast shall be on behalf 
of the person voting, his agent, 
subsidiaries, affiliates, and 
representatives. Voting at each meeting 
shall be in person. The results of each 
ballot at each handler meeting shall be 
announced at that meeting. Voting at 
each meeting of producers shall be by 
secret ballot. The results of the voting at 
producer meetings shall be announced 
by the Committee following the 
verifications of eligibility of those 
participating at such meetings. 

(5) Each nomination shall be certified 
by the Committee to the Secretary on or 
before April 5 immediately preceding 
the commencement of the term of office 
of the member or alternate member 
position for which the nomination is 
certified. 

11. Section 989.30 is revised to read as 
follows: 


§ 989.30 Selection. 

The Secretary shall select producer, 
handler, cooperative bargaining 
association(s), and public members and 
alternate members in the number 
specified in 989.26, as applicable, and 
with the qualifications specified in 
§ 989.27. Such selections may be made 
from nominations certified pursuant to 
§ 989.29 or from other eligible producers, 
handlers, or cooperative bargaining 
association(s) officers or employees. 

12. Section 989.32 is revised to read as 
follows: 


$989.32 Acceptance. 

Each person to be selected by the 
Secretary as a member or as an 
alternate member of the Committee 
shall, prior to such selection, qualify by 
advising the Secretary that he/she 
agrees to serve in the position for which 
nominated for selection. 

13. Section 989.35 is amended by’ 
adding a new paragraph (d) reading as 
follows: 


§ 989.35 Powers. 


* * * * * 


(d) To receive, investigate, and report 
to the Secretary complaints of violations 
of this part. 

14. Section 989.36 is amended by 
redesignating seriatim current 
paragraphs (b) through (k) as 
paragraphs (c) through (1), and adding a 
new paragraph (b) reading as follows: 


§ 989.36 Duties. 


* * * * * 


(b) To investigate compliance and to 
use means available to it to prevent 
violations of this part. 


o + * * * 


15. Section 989.36(j), redesignated as 
§ 989.36(k) is amended by removing the 
words “and the making of nominations 
to the Secretary for member and 
alternate member positions on the 
Executive Operations Committee”. 

16. Section 989.38 is amended by 
removing the phrase “Except as 
otherwise provided in § 989.45,” from 
the second sentence, and by removing 
the fifth sentence. As amended, § 989.38 
reads as follows: 


§ 989.38 Procedure. 


The Committee shall meet at the call 
of the chairman, or vice-chairman when 
acting as chairman, or at the call of any 
three members. All decisions of the 
Committee reached shall be by majority 
vote of the members present. All votes 
shall be cast in person and a quorum 
must be present. The presence of 25 
members shall be required to constitute 
a quorum. The Committee shall give to 
the Secretary the same notice of 
meetings of the Committee as it gives to 
its members. 


§ 989.39 [Amended] 

17. Section 989.39 is amended by 
removing the words “and the Executive 
Operations Committee,” from the first 
sentence. 


§ 989.43 through 989.52 [Removed] 

18. Sections 989.43 through 989.52 and 
the center heading “Executive 
Operations Committee” preceding 
§ 985.43 are removed: 
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19. Section 989.53 is revised to read as 
follows: 


§ 989.53 Research and development. 


(a) General. The Committee, with the 
approval of the Secretary, may establish 
or provide for the establishment of 
projects involving marketing research 
and development and marketing 
promotion including paid advertising, 
designed to assist, improve, or promote 
the marketing, distribution, and 
consumption of raisins in domestic and 
foreign markets. These projects may 
include, but need not be limited to those 
designed to: 

(1) Improve through research the 
accuracy of raisin production estimates; 

(2) Improve through research the 
preparation for market, sanitation, 
quality, condition, storability, 
processing, or packaging of raisins; 

(3) Ascertain through research the 
factors affecting acceptance of raisins 
by manufacturers or consumers; 

(4) Promote the marketing, 
distribution, or consumption of raisins in 
domestic and foreign markets by 
collecting data thereon, consulting with 
members of the trade, and making the 
information available to producers, 
handlers, and exporters; and 

(5) Promote the marketing, 
distribution, or consumption of raisins in 
foreign markets through the use of 
merchandising programs. 

The expense of any such project 
relating solely to free tonnage raisins 
shall be paid from funds collected 
pursuant to §989.80. The expense of any 
such project relating solely to reserve 
tonnage raisins shall be paid from the 
sale proceeds of such raisins. If any 
such project encompasses both free 
tonnage and reserve tonnage raisins, 
such as one which is designed to 
promote the consumption in export 
outlets of raisins generally on a long- 
term basis, the expense of the project 
may be allocated between the 
assessment fund and the pool fund. 

(b) Creditable expenditures. The 
Committee, with the approval of the 
Secretary, may provide for crediting all 
or any portion of a handler’s direct 
expenditures for marketing promotion, 
including paid advertising, that 
promotes the sale of raisins, raisin 
products, or their use. No handler shall 
receive credit for any allowable direct 
expenditures that would exceed the 
total of his assessment obligation which 
is attributable to that portion of his 
assessment designated for marketing 
promotion including paid advertising. 

(c) Criteria. Before any project 
involving marketing promotion, 
including paid advertising, and the 
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crediting of the handler's pro rata 
expense assessment obligation of 
handlers is undertaken pursuant to this 
section, the Secretary after 
recommendation by the Committee, 
shall approve appropriate criteria to 
effectively regulate such activity. 

20. Section 989.54 is revised to read as 
follows: 


§ 989.54 Marketing policy. 

(a) Trade demand. On or before 
August 15 of each crop year, the 
Committee shall hold a meeting to 
review shipment data, inventory data, 
and other matters relating to the 
quantity of raisins of all varietal types. 
For any varietal type for which a free 
tonnage percentage may be 
recommended, the Committee shall 
compute a trade demand. The trade 
demand shall be 90 percent of the prior 
crop year’s shipments (converted to a 
natural condition weight) of free 
tonnage and reserve tonnage sold for 
free use for that varietal type, into all 
market outlets, adjusted by the carryin 
on August 1 of the current crop year and 
the desirable carryout for the varietal 
type at the end of that crop year. If the 
prior year’s shipments were limited 
because of crop conditions, the 
Committee may select the shipments of 
one of the three years preceding the 
prior crop year. The desirable carryout 
shall be increased from 35,000 to 50,000 
tons for Natural (sun-dried) Seedless 
raisins at a rate of 5,000 tons per year 
for three crop years, following the 
effective date of this amended subpart. 
The desirable carryout for Dipped 
Seedless raisins shall be 1,500 tons, and 
for Oleate and Related Seedless raisins, 
1,500 tons. The trade demand computed 
by the Committee shall be announced 
by the Committee in accordance with 
paragraph (h) of this section. 

(b) Preliminary percentages. On or 
before October 5 of each crop year 
{except that the Committee may extend 
this date not more than five business 
days if warranted by a late crop), the 
Committee shall estimate the production 
of any varietal type of raisins for which 
it has computed a trade demand. If the 
Committee determines that volume 
regulation is desirable during the crop 
year for that varietal type, it shall 
compute and announce preliminary free 
and reserve percentages for that varietal 
type. The Committee shall compute a 
preliminary free percentage to release 85 
percent of the computed trade demand, 
if it determines that a field price has 
been established for that varietal type, 
or 65 percent of the trade demand if no 
field price has been established. The 
preliminary free percentage shall be 
computed by multiplying the trade 


demand by either 85 percent or 65 
percent (as the case may be) and 
dividing the product by-the estimated 
production of that varietal type and 
rounding the resulting percentage to the 
nearest full percent. The difference 
between 100 percent and the preliminary 
free percentage shall be the preliminary 
reserve percentage. 

(c) Interim percentages. Prior to 
February 15, the Committee may modify 
the preliminary free and reserve 
percentages to release less than the 
trade demand. 

(d) Final percentages. No later than 
February 15, the Committee shall 


- recommend, to the Secretary, final free 


and reserve percentages which will tend 
to release the full trade demand for any 
varietal type for which preliminary or 
interim percentages have been 
computed and announced. The 
difference between any final free 
percentage designated by the Secretary 
and 100 percent shall be the final 
reserve percentage. With its 
recommendation, the Committee shall 
report on its consideration of the factors 
in paragraph (e) of this section. 

(e) Factors. When computing 
preliminary and interim percentages, or 
determining final percentages for 
recommendation to the Secretary, the 
Committee shall give consideration to 
the following factors: 

(1) The estimated tonnage held by 
producers, handlers, and for the account 
of the Committee at the beginning of the 
crop year; 

(2) The expected general quality and 
any modifications of the minimum grade 
standards; 

(3) The estimated tonnage of standard 
and off-grade raisins which will be 
produced; 

(4) If different than the computed 
trade demand, the estimated trade 
demand for raisins in free tonnage 
outlets; 

(5) If not estimated as provided in 
paragraph (a) of this section, an 
estimated desirable carryout at the end 
of the crop year for free tonnage and, if 
applicable, for reserve tonnage; 

(6) The estimated market 
requirements for raisins outside free 
tonnage outlets, considering the 
estimated world raisin supply and 
demand situation; 

(7) Current prices being received and 
the probable general level of prices to be 
received for raisins by producers and 
handlers; 

(8) The trend and level of consumer 
income; 

(9) Any prohibition of trade practices, 
pursuant to § 989.62, intended for the 
crop year, and 


21151 


(10) Any other pertinent factors 
bearing on the marketing of raisins 
including the estimated supply of and 
demand for other varietal types and 
regulations applicable thereto. 

(f) Modification. In the event the 
Committee subsequently deems it 
advisable to modify its marketing policy 
on any crop, because of national 
emergency, crop failure, or other major 
change in economic conditions, it shall 
hold a meeting for that purpose, and file 
a report thereof with the Secretary 
within 5 days (exclusive of Saturdays, 
Sundays, and holidays) after the holding 
of such meeting, which report shall 
show such modification and the basis 
therefor. 

(g) Reserve tonnage to sell as free 
tonnage. On or before November 15 of 
the crop year, the Committee shall make 
two simultaneous offers to reserve 
tonnage to handlers to sell as free 
tonnage for each varietal type for which 
preliminary percentages have been 
computed and announced. One offer 
shall consist of a quantity equal to 10 
percent of the prior year's (or the 
alternative year selected by the 
Committee pursuant to paragraph (a) of 
this section) shipments of free tonnage 
and reserve tonnage sold for free use 
into all market outlets to equate the 
current year’s supply with the prior 
year's shipments. This offer shall be 
allocated to handlers on the basis of 
their prior year’s acquisitions. The 
second offer, to provide for market 
expansion, shall consist of a quantity 
equal to 10 percent of the prior year’s (or 
the alternative year selected by the 
Committee pursuant to paragraph (a) of 
this section) shipments of free tonnage 
and reserve tonnage sold for free use. 
This offer shall be allocated to handlers 
on the basis of their prior year’s 
shipments of free tonnage and reserve 
tonnage sold for free use. Each offer 
shall be open to handlers not more than 
five business days, and subsequently, 
two offers of any tonnage unsold in the 
original offers open not more than two 
business days each, may be made. The 
reoffer tonnage shall be allocated to 
handlers who purchase 100 percent of 
their allocation in preceding offers, and 
shall be on the basis of the quantity 
each handler purchased, as a percentage 
of the total quantity purchased by all 
handlers eligible to participate. At the 
close of the second reoffer, any 
remaining tonnage may be offered to 
handlers who purchased all of their 
allocations from previous offers on a 
first-come first-served basis and such 
offer shall be open to handlers for one 
business day. Any handler who had no 
shipments or acquisitions of raisins 
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during the prior crop year will be 
allocated raisins under these offers on 
the basis of his acquisition (up to 

the time the original offer is made) of 
raisins in the current crop year. If field 
prices are not established, the offer shall 
be made not more than fifteen days 
following such establishment. The price 
of reserve tonnage raisins offered to 
handlers to sell as free tonnage, 
pursuant to this paragraph, shall be the 
established field price for free tonnage 
raisins of that varietal type, plus 3 
percent of the established field price, 
plus the estimated costs incurred by the 
Committee for equity holders. 

(h) Publicity. The Committee shall 
promptly give reasonable publicity to 
producers, dehydrators, handlers, and 
the cooperative bargaining 
association(s) of each meeting to 
consider a marketing policy or any 
modification thereof, and each such 
meeting shall be open to them. Similar 
publicity shall be given to producers, 
dehydrators, handlers, and the 
cooperative bargaining association(s) of 
each marketing policy report or 
modification thereof, filed with the 
Secretary and of the Secretary’s action 
thereon. Copies of all marketing policy 
reports shall be maintained in the office 
of the Committee, where they shall be 
made available for examination by any 
producer, dehydrator, handler, or 
cooperative bargaining association 
representative. The Committee shall 
notify handlers, dehydrators and the 
cooperative bargaining association(s), 
and give reasonable publicity to 
producers of its computation of the trade 
demand, preliminary percentages, and 
interim percentages and shall notify 
handlers, dehydrators, and the 
cooperative bargaining association(s) of 
the Secretary's action on percentages by 
registered or certified mail. 

21. Section 989.55 is revised to read as 
follows: 


§ 989.55 Regulation by the Secretary. 


Whenever the Secretary finds, from 
the recommendation and supporting 
information supplied by the Committee 
or from other available information, that 
to designate final free and reserve 
percentages for any varietal type of 
standard raisins acquired by handlers, 
during the crop year will tend to 
effectuate the declared policy of the Act, 
the Secretary shall designate such 
percentages. In the event the Secretary 
finds that suspension or termination of 
any percentages computed by the 
Committee or designated by the 
Secretary tend to effectuate the declared 
policy of the Act, the Secretary shall 
suspend or terminate such percentages. 


22. Section 969.65 is revised to read as 
follows: 


§ 989.65 Free and reserve tonnage. 

The standard raisins acquired by 
handlers which are free tonnage, and 
any reserve tonnage purchased for free 
use, may be disposed of by him in any 
marketing channel, subject to the 
applicable provisions of this part. A 
handler’s free tonnage of a varietal type 
of raisin shall be either the free 
percentage of the standard raisins of the 
varietal type acquired by him or all of 
the standard raisins of the varietal type 
acquired by him no free percentage is 
established by the Committee or 
designated by the Secretary for that 
varietal type. A handler’s reserve 
tonnage of a varietal type shall be the 
reserve percentage of the standard 
raisins of that varietal type acquired by 
him. 


§ 989.66 [Amended] 

23. Section 989.66 is amended by 
removing the proviso in paragraph (b)(1) 
and changing the punctuation after the 
word “control” from a colon (:) to a 
period (.). 


§ 989.67 [Amended] 

24. Section 989.67(j) is amended by 
changing the reference from 
“§ 989.54(d)” to “§ 989.54(g)”. 


§ 989.69 [Removed] 

25. Section 989.69 is removed. 

26. Secton 989.73 is amended by 
redesignating current paragraph (c) as 
(d), and adding a new paragraph (c) 
reading as follows: 


§ 989.73 Reports 

(c) Each handler shall file such reports 
of creditable promotion including paid 
advertising as recommended by the 
Committee and approved by the 
Secretary. 


* + * 


§ 989.76 [Amended] 

27. Section 989.76 is amended by 
adding the following sentence at the end 
of that section reading as follows: The 
Committee, with the approval of the 
Secretary, may prescribe rules and 
regulations to include under this section 
handler records that detail promotion 
and advertising activities which the 
Committee may need to perform its 
functions under § 989.53. 


§ 989.77 [Amended] 

28. Section 989.77 is amended by 
adding at the end of the first sentences 
the phrase “and promotion and 
advertising activities conducted by 
handlers under § 989.53”. 
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29. The first sentence of § 989.80(a) is 
amended by adding at the end of the 
sentence the words, “less any amounts 
credited pursuant to § 989.53”. 

30. Section § 989.80 is revised by 
adding paragraph (d) to read as follows: 


§ 989.80 Assessments 

(d) Each handler shall, with respect to 
administrative assessments not paid 
within 30 calendar days of the date o. 
the Committee's invoice, pay to the 
Committee interest on the unpaid 
assessment at the rate of the prime rate 
established by the bank in which the 
Committee has its administrative 
assessment funds deposited, on the day 
that the administrative assessment 
becomes delinquent plus 2 percent; and 
further, that such rate of interest be 
added to the bill monthly until the 
delinquent handler’s assessment plus 
applicable interest has been paid: 
Provided, That the Committee may, with 
the approval of the Secretary, modify 
the interest rate applicable to delinquent 
handler’s assessment through the 
establishment of applicable rules and 
regulations. 


§ 989.85 [Amended] 

31. Section § 989.85 is amended by 
removing the words “and no member or 
alternate member of the Executive 
Operations Committee”. 


§989.95 [Amended] 

32. Section § 989.95 is amended by 
removing the words: “and the Executive 
Operations Committee” from the first 
sentence; “or of the Executive 
Operations Committee” from the second 
sentence, and “or the Executive 
Operations Committee” from the third 
sentence. 

[FR Doc. 83-12669 Filed 5-10-83; 8:45 am] 
BILLING CODE 3410-02-M 


Commodity Credit Corporation 
7 CFR Part 1446 


Proposed Determination of Price 
Support Differentials for the 1983- 
Crop Peanut Loan and Purchase 
Program 


AGENCY: Commodity Credit Corporation, 
USDA, 


ACTION: Proposed determination. 


SUMMARY: The Commodity Credit 
Corporation (CCC) proposes to make 
determinations with respect to the 1983- 
crop of peanuts for the purpose of 
adjusting loan and purchase rates for 
quota and additional peanuts for 
differences in type, quality, location and 
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other factors. This notice invites written 
comments regarding these matters. 
DATE: Comments must be received on or 
before June 10, 1983 in order to be 
assured of consideration. 

ADDRESS: Interested persons are invited 
to send comments to Director, Tobacco 
and Peanuts Division, ASCS, U.S. 
Department of Agriculture, Room 5750 
South Building, P.O. Box 2415, 
Washington, D.C. 20013. 

FOR FURTHER INFORMATION CONTACT: 
Solomon J. Whitfield, Program 
Specialist, Tobacco and Peanuts 
Division (202) 447-5754. 
SUPPLEMENTARY INFORMATION: This 
notice of proposed determination has 
been reviewed under USDA procedures 
established in accordance with 
Executive Order 12291 and Secretary’s 
Memorandum No. 1512-1, and has been 
classified “not major.” It has been 
determined that this proposed 
determination will not result in: (1) An 
annual effect on the economy of $100 
million or more; (2) a major increase in 
costs or prices for consumers, individual 
industries, Federal, State or local 
governments, or geographical regions; or 
(3) significant adverse effects on 
competition, employment, investment, 
productivity, innovation or the ability of 
United States based enterprises to 
compete with foreign-based enterprises 
in domestic or export markets. 

The title and number of the federal 
assistance program that this proposed 
determination applies to are: 
Commodity Loans and Purchases, 
10.051, as found in the Catalog of 
Federal Domestic Assistance. 

It has been determined that the 
Regulatory Flexibility Act is not 
applicable to this notice of proposed 
determination since CCC is not required 
by 5 U.S.C. 553 or any other provision of 
law to publish a notice of proposed 
rulemaking with respect to the subject 
matter of this determination. 

The 1983-Crop Peanut Loan and 
Purchase Program is authorized by the 
Agricultural Act of 1949, as amended 
(hereinafter referred to as the “Act’’), 
and the Commodity Credit Corporation 
Charter Act, as amended. The program 
is intended to stabilize market prices 
and to protect producers, handlers, 
processors and consumers. Section 403 
of the Act provides that appropriate 
adjustments may be made in the support 
price for any commodity for differences 
in grade, type, staple quality, location, 
and other factors. Section 403 also 
provides that such adjustments shall, 
insofar as practicable, be made in such 
manner that the average support price 
for such commodity will, on the basis of 
the anticipated incidence of such 


factors, be equal to the level of support 
determined for the applicable crop year. 
A ton of farmers stock peanuts is likely 
to include a large, but variable, 
proportion of high quality edible peanuts 
referred to as sound mature kernels 
(SMK) and sound splits (SS), as well as 
smaller quantities of lower quality loose 
shelled kernels (LSK), other kernels 
(OK), and damaged kernels (DK). The 
value of any ton farmers stock of 
peanuts, therefore, is determined on the 
basis of the quantity and mix of these 
kernel values, plus a premium for extra 
large kernels (ELK) in the case of 
Virginia type peanuts, and discounts for 
such factors as foreign material, excess 
moisture, damage, and the possible 
presence of Aspergillus flavus mold. The 
current differentials—i.e., those which 
applied to the 1982 crop—carry the 
following price adjustments by peanut 
types for sound mature kernels: (1) The 
sound mature kernel. (SMK) value of 
Virginia type peanuts is 2 percent above 
the SMK value of the Runner type 
peanuts, and (2) the SMK value of 
Spanish type peanuts is one-half percent 
above the SMK value of Runner type 
peanuts. Under current practice, the 
method of calculating support prices for 
farm-stored loans is the same as that for 
warehouse storage loans so that all 
producers will be treated fairly. 
Accordingly, unless otherwise indicated, 
the basic rates and discounts applicable 
to warehouse storage loans also apply 
to farm-stored loans. The full 1982 
schedule of adjustments is set out 
below. The support value of additional 
peanuts was computed for the 1982-crop 
by multiplying what would otherwise 
have been the value of such peanuts, 
based upon the 1982 differentials had 
they been quota peanuts, by .3636. This 
factor represents the ratio between the 
1982 national average support price per 
ton for additional peanuts established 
by the Secretary and the 1982 national 
average support price per ton for quota 
peanuts established by the Secretary. 
For the 1983-crop, that factor is .3364. 


1982 Crop Peanut Price Support 
Differentials for Warehouse and Farm- 
Stored Loan Program 


(a) Average 1982 support values by 
type per average grade ton of peanuts.— 
(1) Support value for warehouse-stored 
loans: 


(b) Calculation of support values for 
quota peanuts. The support price per ton 
for 1982-crop quota peanuts of a 
particular type, and quality is calculated 
on the basis of the following rates, 
premiums, and discounts (with no value 
assigned to damaged kernels), except 
that the minimum support value for any 
lot of eligible peanuts of any type is 8 
cents per pound of kernels in the lot: 

(1) Kernel value per ton excluding 
loose shelled kernels. (i) The price per 
ton for each percent of sound mature 
and sound split kernels is: 


(ii) The price per ton for each percent 
of other kernels is: 


(iii) The premium per ton for each 
percent of extra large kernels in Virginia 
is: 


Type: Virginia extra large kernels 


However, no premium for extra large 
kernels is applicable to any lot of such 
peanuts containing more than 4 percent 
damaged kernels. 

(2) Value of loose shelled kernels per 
pound. The price for each pound of loose 
shelled kernels is: 
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(3) Foreign material discount. For all 
types of peanuts, the discount per ton 
for foreign material is as follows: 


*For each full percent in excess of 15 pct deduct an 
additional $2. 


(4) Sound split kernel discount. For all 
types of peanuts, the discount per ton 
for sound split kernels is as follows: 


Discount 
$0 

1.00 

1.60 

") 


. each full percent in excess of 6 pct deduct an 
additional $0.80. 


(5) Damaged kernel discount. (i) For 
all types of peanuts, the discount per ton 
for damaged kernels is as follows: 


{ii) Notwithstanding the above ' 
discount schedule, the damaged kernel 
discount for Segregation 2 peanuts 
transferred from additional to quota 
loan pools shall not exceed $25 per ton. 

(6) Price adjustment for peanuts 
sampled with other than a pneumatic 
sampler. The support price per ton for 
Virginia type peanuts sampled with 
other than a pneumatic sampler is 
reduced by $0.10 per every percentage 
point of sound mature and sound split 
kernels. 

(7) Mixed type discount. Individual 
lots of farmer stock peanuts containing 
mixtures of two or more types in which 
there is less than 90 percent of any one 
type are supported at a rate which is $10 
per ton less than the support price 


available to the type in the mixture 
having the lowest support price. 

(8) Location adjustments. (i) Farmers 
stock peanuts delivered to the 
associations for a warehouse stored 
loan for price support advances in the 
States specified, where peanuts are not 
customarily shelled or crushed, are 
discounted as follows: 


(ii) Farmers stock peanuts placed 
under farm stored loan for price support 
advances in the States specified, where 
peanuts are not customarily shelled or 
crushed, are discounted as follows: 

(a) In States specified in paragraph 
(8)(i), the peanuts are discounted as 
specified therein. 

(b) In Puerto Rico and all other States 
(excluding those specified in paragraph 
(8)(i) and Alabama, Florida, Georgia, 
New Mexico, North Carolina, 
Oklahoma, South Carolina, Texas, and 
Virginia), the peanuts are discounted at 
$40.00 per ton. 

(9) Virginia Type Peanuts. Virginia 
type peanuts, in order to be eligible for 
price support as Virginia type peanuts, 
must contain 40 percent or more “fancy” 
size peanuts as determined by a presizer 
with the rollers set at 31/64 inch space. 
Virginia type peanuts which are 
determined to contain less that 40 
percent “fancy” size peanuts are 
supported (but not classed) as though 
they were Runner type. 

(10) Discount for Aspergillus flavus 
mold (segregation 3 peanuts). There is 
no discount applied to segregation 3 
peanuts for Aspergillus flavus mold 
when such peanuts are pledged as loan 
collateral at the loan rate applicable to 
additional peanuts. Should such peanuts 
later be transferred to quota loan pool in 
accordance with 7 CFR 1446.66, they are 
discounted at the rate of $25 per net ton 
from the quota price support loan rate. 

(c) Calculation of support values for 
additional peanuts. The support price 
per ton for 1982-crop additional peanuts 
of a particular type and quality shall be 
calculated on the basis of 36.36 percent 
of the same rates, premiums, and 
discounts which are applicable to quota 
peanuts. This percentage was computed 
by dividing the nationa! average support 
rate per ton for additional peanuts by 
the national average support rate per 
ton for quota peanuts. 


Proposed Determination 


CCC hereby proposes to make 
determinations with regard to price 
support differentials for the 1983-Crop 
Peanut Loan and Purchase Program on 
the basis of the same factors used in 
establishing differentials for the 1982- 
crop. The determination will be used to 
adjust the loan and purchase rates for 
quota and additional peanuts for 
differences in type, quality, location and 
other factors. 

Before making a final determination, 
with respect to these matters, 
consideration will be given to any 
relevant data, views, recommendations 
or other comments which are submitted 
in writing within the comment period to 
the Director, Tobacco and Peanuts 
Division, ASCS-USDA. All written 
submissions made pursuant to this 
notice will be made available for 
inspection from 8:15 a.m. to 4:45 p.m., 
Monday through Friday, in Room 5750- 
South Building. 


List of Subjects in 7 CFR Part 1446 


Loan programs—agriculture, Peanuts, 
Price support programs, Reporting and 
recordkeeping requirements, 
Warehouses. 

Signed at Washington, D.C., on May 5, 
1983. 

Everett Rank, 

Executive Vice President, Commodity Credit 
Corporation. 

{FR Doc. 63-12569 Filed 5-6-83;11:14 am] 

BILLING CODE 3410-05-M 


DEPARTMENT OF COMMERCE 


National Oceanic and Atmospheric 
Administration 


15 CFR Part 981 


Licensing of Ocean Thermal Energy 
Conversion Facilities and Ptantships 


AGENCY: National Oceanic and 
Atmospheric Administration (NOAA), 
Commerce. 


ACTION: Review of existing rules with 
request for comments. 


SUMMARY: The Ocean Thermal Energy 
Conversion (OTEC) Act of 1980, 42 
U.S.C. 9127, (Pub. L. 96-320), hereinafter 
referred to as the Act, requires that the 
National Oceanic and Atmospheric 
Administration (NOAA) periodically 
review the regulations applying to the 
licensing of OTEC facilities and 
plantships, at intervals of not more than 
every three years. The purpose of this 
review of existing rules with a request 
for comments is to determine the impact 
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of the existing OTEC licensing 
regulations on the development, 
evolution, and commercialization of 
OTEC technology. The OTEC licensing 
final rules, which are the subject of this 
review, are published at 15 CFR Part 981 
et seq. The Act authorizes NOAA to 
promulgate revisions to the final rule 
which are necessary and appropriate 
based on this review. This notice 
provides interested persons with an 
opportunity to contribute to the review 
of the existing OTEC licensing 
regulations. Interested persons are 
invited to submit written or oral data, 
views, and comments concerning the 
issues identified in this notice and any 
other aspect to the existing OTEC 
licensing regulations. A public hearing 
may be held in Washington, D.C. if 
NOAA determines it is warranted. 
Persons who wish NOAA to conduct a 
public hearing should include that 
request in their comments, 


DATE: Comments must be received by 
NOAA on or before Friday, July 1, 1983. 
ADDRESS: Submit comments to Richard 
D. Norling. OTEC Program Manager, 
Ocean Minerals and Energy Division, 
Office of Ocean and Coastal Resource 
Management, National Ocean Service, 
National Oceanic and Atmospheric 
Administration, Page 1 Building, Room 
105, 2001 Wisconsin Avenue, NW., 
Washington, D.C. 20235. 

FOR FURTHER INFORMATION CONTACT: 
James B. Rucker, Ocean Minerals and 
Energy Division, NOAA at the above 
address. Telephone: (202) 254-3483. 


SUPPLEMENTARY INFORMATION: 


I. Prior Actions 


NOAA's final rules for the licensing, 
ownership and construction of OTEC 
facilities and plantships are published in 
the Federal Register July 31, 1981 (46 FR 
39388-39340). The final rules were 
supported by a programmatic 
environmental impact statement (EIS) 
and a combined Regulatory Impact 
Analysis and Regulatory Flexibility 
Analysis (RIA) both dated July 1981. 


Il. Availability of Comments 


All comments received in response to 
this review of existing rules will be 
available for public examination and 
copying during normal business hours 
in Room 105, Page 1 Building, 2001 
Wisconsin Avenue, NW., Washington, 
D.C. 


If. Results of Review 


The Act directs NOAA to promulgate 
any revisions to the effective regulations 
as are necessary and appropriate based 
on the review, to ensure that the 
regulations do not impede the 


development, evolution, and 
commercialization of OTEC. Should this 
review result in a proposed significant 
change in the regulations, NOAA will 
categorize the proposed change as 
“major” under Executive Order 12044. In 
that event, NOAA will retain the 
approach and languag? of the original 
EIS and RIA documenis to the extent 
they are appropriate, and supplement 
them as necessary to address any 
alterations suggested by this review. 
NOAA will include the results of this 
review. NOAA will include the results 
of this review in the Annual Report to 
Congress describing its OTEC activities 
during fiscal year 1983. 


IV. General Background 


OTEC facilities and plantships (a 
plantship is basically an OTEC vessel 
that floats on or moves through the 
water) will produce electric power, or 
energy-intensive products, by using the 
temperature difference between warm 
ocean surface waters and cold, deep 
(approximately 500 to 1,000 meters) 
waters. The OTEC principle can be 
applied most economically in areas 
where the temperature difference 
between surface and deep waters is at 
least 20°C. The electricity generated 
could be transmitted to shore by cable 
and then distributed via normal electric 
distribution grids. The energy also could 
be used at sea to produce methanol, 
ammonia, or other products which 
would be transported to shore by 
conventional marine transportation 
methods. 

The OTEC industry remains in a 
formative stage but progress has been 
made since the time of NOAA's original 
rulemaking. The basic principles of 
OTEC power generation have been 
tested, but the hardware, engineering, 
the operational requirements of 
commercial scale OTEC operations have 
not been fully developed. Construction 
of an operating commercial OTEC plant 
will require a capital investment of a 
hundred million or more dollars. Efforts 
are underway by private industry to 
develop OTEC technology and acquire 
the necessary capital to build plants in 
Hawaii, Guam and the U.S. Virgin 
Islands. Four companies have requested 
pre-application consultation with NOAA 
under 15 CFR 981.70 of the NOAA OTEC 
licensing program regulations, but no 
application for an OTEC license has yet 
been filed. 


V. Issues 


NOAA invites comments on the 
existing regulations for the licensing of 
OTEC facilities and plantships. 
Specifically, NOAA seeks to determine 
whether or not any aspect of NOAA's 
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OTEC licensing regulations has 
contributed to the delay in filing of 
license applications by industry. NOAA 
seeks comments on the issues identified 
in this notice and on any aspect of the 
OTEC licensing regulations. 

The Amount of License Application 
Fee. Under existing regulations the 
applicant must submit a non-refundable 
application fee of $250,000 with the 
OTEC license application (15 CFR 
981.130). Section 102(h) of the OTEC Act 
(Pub. L. 96-320) states that the amount 
of the fee shall reflect the reasonable 
administrative costs incurred in 
reviewing and processing the 
application. NOAA developed the 
overall cost estimate used in the 
regulations on the basis of the level of 
effort required within the NOAA 
program office to process a single 
application, including costs to prepare 
the site-specific consolidated 
environmental impact statement 
required by Section 107(e) of the OTEC 
Act. That consolidated statement must 
fulfill the requirements of all Federal 
agencies in carrying out their permitting 
and authorizing responsibilities on the 
license application. The estimate also 
includes costs of holding the required 
public hearings on the application in the 
District of Columbia and in adjacent 
coastal states, as well as support costs 
for environmental analysis and 
technical review of the application. The 
processing cost estimate does not 
include general administrative overhead 
in costs associated with other Federal 
agency actions on the application. 

¢ Is the $250,000 license fee a 
reasonable estimate? Should other 
factors be considered by NOAA? Should 
present factors be reevaluated? Should 
the fee be subject to revision if two 
OTEC applications are submitted for the 
same or very similar location, resulting 
in fewer administrative costs? 

¢ Should NOAA consider including in 
its criteria for setting the fee the quality 
of preapplication environmental work 
performed by the applicant? 


¢ Should NOAA regulations include a 
provision to charge OTEC applicants for 
actual licensing-related costs as they are 
incurred, even if the costs exceed the 
present fee level? 

¢ Should a different fee installment 
schedule be devised to reduce the large 
initial costs of OTEC projects? 

The Duration of the OTEC License 
Procedure. By the terms of the OTEC 
Act, NOAA must complete processing of 
the licensing application within 356 days 
after its receipt. By most standards, the 
present application processing schedule 
is quite short. NOAA welcomes 





21156 


suggestions on procedures to future 
streamline the process. 

Information to be Submitted with an 
OTEC Application. Subpart B of the 
NOAA OTEC regulations (15 CFR 
(981.169-280) outlines the information 
that must be submitted with an 
application. During the original 
rulemaking many comments were 
received on Subpart B. NOAA 
attempted to reduce regulatory burdens 
by avoiding long lists of required 
information. However, certain 
information on the proposed OTEC 
facility must be made available at the 
start of the review for NOAA to meet 
the stringent statutory deadlines and 
properly coordinate the activities of 
other State and Federal government 
agencies. 

¢ Do the NOAA information 
requirements, especially in Subpart B, 
allow enough flexibility for the 
developing industry? What changes, if 
any, could make this section more useful 
and meaningful to those who plan OTEC 
development? 

¢ Are the information requirements 
pertaining to the environment 
reasonable? 

Other Issues. NOAA invites public 
comment on any other issues which 
should be considered in reviewing the 
OTEC regulations. 

VI. Authority 

This notice to conduct a review of 
final regulations for the licensing of 
OTEC facilities and plantships is issued 


under authority of section 117 of the Act 
(42 U.S.C. 9127). 


List of Subjects in 15 CFR Part 981 


Administrative practice and 
procedure, Energy, Environmental 
protection, Intergovernmental relations, 
Marine resources. 

Dated: May 16, 1983. 

Approved: 
Peter L. Tweedt, 


Acting Director, Office of Ocean and Coastal 
Resources Management. 


{FR Doc. 83-12602 Filed 5-10-83; 8:45 am] 
BILLING CODE 3510-12-M 


FEDERAL TRADE COMMISSION 
16 CFR Part 13 
[File No. 771 0055] 


Great Dane Trailers, inc. and Great 
Dane Distributor Council; Proposed 
Consent Agreements With Analysis To 
Aid Public Comment 

AGENCY: Federal Trade Commission. 


ACTION: Proposed consent agreements. 


summary: In settlement of alleged 
violations of federal law prohibiting 
unfair acts and practices and unfair 
methods of competition, these consent 
agreements, accepted subject to final 
Commission approval, would, among 
other things, prohibit the manufacturer 
and seller of Great Dane truck trailers, 
an unincorporated dealer's association, 
and its individual members, from taking 
any action which frustrates or 
eliminates competition in the sale of 
new Great Dane truck trailers. The 
dealer's association would be required 
to distribute a copy of the order to all 
current and furute members and to 
ensure that members’ sales personnel 
would also be provided with a copy of 
the order. Great Dane Trailers, Inc. 
would be barred from entering into any 
agreement with the dealer's association 
or its members to restrict sales to 
certain territories or customers; and 
from formulating or utilizing exclusive 
territories until Dec. 1, 1984. The 
manufacturer would be further required 
to make available to dealers and 
customers a brochure listing all 
independent dealers and advising that 
any dealers may be contacted regarding 
the purchase of a new Great Dane truck 
trailer. 

DATE: Comments must be received on or 
before July 11, 1983. 

ADDRESS: Comments should be directed 
to: FTC/S, Office of the Secretary, 
Washington, D.C. 20580. 

FOR FURTHER INFORMATION CONTACT: 
Harold E. Kirtz, Director, 1R, Atlanta, 
Regional Office Federal Trade 
Commission, 1718 Peachtree St., NW.., 
Room 1000, Atlana, GA. 30367. (404) 
881-4836. 

SUPPLEMENTARY INFORMATION: Pursuant 
to Section 6(f) of the Federal Trade 
Commission Act, 38 Stat. 721, 15 U.S.C. 
46, and § 2.34 of the Commission's Rules 
of Practice (16 CFR 2.34), notice is 
hereby given that the following consent 
agreements containing consent orders to 
cease and desist and explanations 
thereof, having been filed with and 
accepted, subject to final approval, by 
the Commission, have been placed on 
the public record for a period of sixty 
(60} days. Public comment is invited. 
Such comments or views will be 
considered by the Commission and will 
be available for inspection and copying 
at its principal office in accordance with 
Section 4.9(b)(14) of the Commission's 
Rules of Practice (16 CFR 4.9(b)(14)). 


List of Subjects in 16 CFR Part 13 


Trade practices, Truck trailers. 

In the matter of Great Dane Trailers, Inc., a 
corporation, and Great Dane Distributor 
Council, an unincorporated association, and 
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its members, File No. 771 0055. Agreement 
containing consent order to cease and desist. 

The Federal Trade Commission having 
initiated an investigation of certain acts and 
practices of Great Dane Trailers, Inc., a 
corporation, and it now appearing that Great 
Dane Trailers, Inc., a corporation, hereinafter 
sometimes referred to as proposed 
respondent, is willing to enter into an 
agreement containing an order to cease and 
desist from the use of the acts and practices 
being investigated, 

It is hereby agreed by and between Great 
Dane Trailers, Inc., and its attorneys and 
counsel for the Federal Trade Commission 
that: 

1. Proposed respondent Great Dane 
Trailers, Inc., is a corporation organized, 
existing and doing business under and by 
virtue of.the laws of the State of Georgia with 
its main office and principal place of business 
located on East Lathorp Avenue in Savannah, 
Georgia 31402. 

2. Proposed respondent admits all the 
jurisdictional facts set forth in the draft of 
complaint attached hereto. 

3. Proposed respondent waives: 

(a) Any further procedural steps; 

(b) The requirement that the Commission's 
decision contain a statement of findings of 
fact and conclusions of law; 

(c) All rights to seek judicial review or 
otherwise to challenge or contest the validity 
of the order entered pursuant to this 
agreement; and 

(d) Any claim under the Equal Access to 
Justice Act. 

4. This agreement shall not become part of 
the public record of the proceeding unless 
and until it is accepted by the Commission. If 
this agreement is accepted by the 
Commission, it, together with the draft of 
complaint contemplated thereby, will be 
placed on the public record for a period of 
sixty (60)) days and information in respect 
thereto publicly released. The Commission 
thereafter may either withdraw its 
acceptance of this agreement and so notify 
the proposed repondent, in which event it 
will take such action as it may consider 
appropriate, or issue and serve its complaint 
(in such form as the circumstances may 
require) and decision, in disposition of the 
proceeding. 

5. This agreement is for settlement 
purposes only and does not constitute either 
an admission by proposed respondent that 
the law has been violated as alleged in the 
draft of compliant here attached or an 
admission of any of the facts or conclusions 
alleged in said complaint, except those 
relating to jurisdiction found in paragraphs 
one through six. 

6. This agreement contemplates that, if it is 
accepted by the Commission, and if such 
acceptance is not subsequently withdrawn by 
the Commission pursuant to the provisions of 
§ 2.34 of the Commission's Rules, the 
Commission may, without further notice to 
proposed respondent, (1) issue its complaint 
corresponding in form and substance with the 
draft of complaint here attached and its 
decision containing the following order 1o 
cease and desist in disposition of the 
proceeding and (2) make information public 
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in respect thereto. When so entered, the order 
to cease and desist shall have the same force 
and effect and may be altered, modified or 
set aside in the same manner and within the 
same time provided by statute for other 
orders. The order shall become final upon 
service. Delivery by the U.S. Postal Service of 
the complaint and decision containing the 
agreed to order to proposed respondent 
waives any right it may have to any other 
manner of service. The complaint may be 
used in construcing the terms of the order, 
and no agreement, understanding, 
representation, or interpretation not 
contained in the order or the agreement may 
be used to vary or contradict the terms of the 
order. 

7. Proposed respondent has read the 
proposed complaint and order contemplated 
hereby. It understands that once the order 
has been issued, it will be required to file one 
or more compliance reports showing that it 
has fully complied with the order. Proposed 
respondent further understands that it may 
be liable for civil penalties in the amount 
provided by law for each violation of the 
order after it becomes final. 


Order 


For the purpose of this order, the following 
definitions shall apply: 

A. “Truck trailer" is a property-carrying 
vehicle, or chassis thereof, drawn by a truck 
or truck tractor and having one or more axles 
with a rating of 10,000 pounds or more per 
axle. 

B. “Dealer” is any proprietorship, 
partnership, firm, or corporation authorized 
by Great Dane Trailers, Inc., to sell its new 
truck trailers but which is not owned or 
controlled by Great Dane Trailers, Inc. 
Provided, however, that two or more dealers 
that are majority-owned subsidiaries of a 
common parent shall not be regarded as 
separate dealers for the purposes of this 
order. 

C. “Factory branch” is any corporation 
which is controlled by, or a division of, Great 
Dane Trailers, Inc., and which sells new 
Great Dane truck trailers. 

D. “Area of primary responsibility” is a 
geographic area or customer or customers 
assigned to a dealer on a nonexclusive basis 
for which the dealer is responsible for sales 
penetration. 

E. “Exclusive territory” is any agreement 
restricting or prohibiting a dealer from 
making sales outside of its territory, area of 
primary responsibility, or historic trading 
area. 

F. “Profit-pass-over” is any agreement 
which provides compensation to a dealer by 
a second dealer directly or indirectly for 
sales made within the first dealer's area of 
primary responsibility or historic trading area 
by the second dealer, except for services 
actualy performed in preparing new Great 
Dane truck trailers for delivery, including but 
not limited to clean up costs, repairs, 
demurrage, transportation, or any other costs 
related to the handling of such trailers. 


It is ordered that respondent, Great Dane 
Trailers, Inc., (hereinafter referred to as 
“Great Dane”), a corporation, its successors 


and assigns, and respondent's officers, 
agents, representatives and employees, 
directly or indirectly, through any 
corporation, subsidiary, division or other 
device used in connection with the 
manufacture, advertisement, offer for sale, 
sale or distribution of any new Great Dane 
truck trailers in or affecting commerce, as 
“commerce” is defined in the Federal Trade 
Commission Act, forthwith cease and desist 
from: 

1. Entering into a contract, combination or 
conspiracy among any of its dealers or with 
any dealer association, or aiding and abetting 
any such contract, combination or 
conspiracy, which has the purpose or effect 
of limiting, allocating or restricting the 
territory, customer or class of customers in 
which or to whom a dealer may solicit or sell 
new Great Dane truck trailers. The foregoing 
shall not be deemed to limit or prohibit Great 
Dane's ability to take any unilateral action 
that is otherwise lawful, with respect to the 
marketing or distribution of its products, even 
though it has been suggested or encouraged 
by one of more dealers. 

2. From the date this order is served upon 
respondent until December 1, 1984, imposing 
or attempting to impose any limitation or 
restriction {including but not limited to 
exclusive territories and profit-pass-over 
restrictions) respecting the geographic area, 
customer, or class of customers in which or to 
whom a dealer may solicit or sell new Great 
Dane trucks trailers. 

3. From the date this order is served upon 
respondent until December 1, 1984, entering 
into, attempting to enter into, continuing, 
maintaining or enforcing any contract, 
understanding, or agreement to limit, 
allocate, or restrict the territory, customer, or 
class of customers in which or to whom a 
dealer may solicit or sell new Great Dane 
truck trailers (including but not limit to 
exclusive territories and profit-pass-over 
restrictions). 

Provided, however, that nothing in this 
order shall prohibit Great Dane Trailers, Inc., 
from utilizing areas of primary responsibility. 

Provided further, however, that nothing in 
this order shall prohibit Great Dane from 
terminating any dealer, or deciding not to 
renew any dealer's contract, for failure to 
achieve adequate levels of sales 
performance, to pay accounts prompty, to 
provide adequate services and warranty 
repair, or any other legal business reason, 
provided that paragraphs I(1), I(2), or 1(3) of 
this order has not been violated as to such 
dealer by such termination. 

Provided further, however, that nothing in 
this order shall prohibit Great Dane from 
agreeing with any dealer that it will not 
authorize a new dealer or establish a factory 
branch within a distance of up to 150 miles of 
that dealer. 


A. It is further ordered that respondent 
shall distribute a copy of this order to all 
operating divisions of said corporation and to 
present and future personnel, agents or 
representatives having sales, advertising, or 
policy responsibilities with respect to the 
subject matter of this order and that 
respondent shall secure from each such 
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person a signed statement acknowledging 
receipt of said order. The signed 
acknowledgement must be obtained within 
sixty (60) days of the service upon them of 
this order or thirty (30) days after the 
employment of new personnel. 

B. It is further ordered that respondent 
notify the Commission at least thirty (30) 
days prior to any proposed change in the 
corporate respondent such as dissolution, 
assignement, or sale resulting in the 
emergency of a successor corporation, or any 
change in the corporation which may affect 
compliance obligations arising out of the 
order. 

C. It is further ordered that respondent 
shall send a copy of this order to all present 
dealers within sixty (60) days after the date 
of service of this order and that an additional 
copy be sent attached to contract renewals 
until January 1, 1984. All new dealers must 
also be given copies of this agreement prior 
to entering into a distribution sales 
agreement with Great Dane Trailers, Inc. 

D. It is further ordered that respondent 
shall, within sixty days of this order being 
served upon it, make available to all dealers 
and customers a brochure identifying all 
independent dealers and stating that a 
customer may contact any dealer regarding 
the purchase of a new Great Dane truck 
trailer. All Great Dane advertisements in 
trade publications shall disclose the 
availability of that brochure from the service 
date of this order until December 1, 1984. 

E. It is further ordered that respondent 
herein shall, within ninety (90) days after 
service upon it of this order, file with the 
Commission a report, in writing, setting forth 
in detail the manner and form in which it has 
complied with this order. An additional 
report shall be filed within sixty (60) days 
after Great Dane Trailers, Inc., begins to 
utilize, if it so choose, additional territorial or 
customers restrictions. That latter report shall 
include a copy of all new Distribution Sales 
Agreements, as well as a list of all Great 
Dane's distributorsewho have been 
terminated or not renewed for any reason 
since January 1, 1982. 

In the matter of Great Dane Trailers, Inc. a 
corporation, and Great Dane Distributor 
Council, and unincorporated association, and 
its members. File No. 771 6055, Agreement 
Containing Consent Order to Cease and 
Desist 

The Federal Trade Commission having 
initiated an investigation of certain acts and 
practices of Great Dane Distributor Council, 
and unincorporated association, and its 
members, and it now appearing that Great 
Dane Distributor Council and its members, 
sometimes referred to collectively as 
proposed respondent, are willing to enter into 
an agreement containing an order to cease 
and desist from certain of the acts and 
practices being investigated, 

It is hereby agreed by and between Great 
Dane Distributor Council, its members and its 
attorney and counsel for the Federal Trade 
Commission that: 

1. Proposed respondent Great Dane 
Distributor Council {also known as the Great 
Dane Dealer's Association) is an 
unincorporated association comprised of 
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authorized dealers of Great Dane Trailers, 
Inc., and organized for the mutual benefit of 
its members. 

2. Proposed respondent admits all the 
jurisdictional facts set forth in the draft of 
complaint attached hereto. 

3. Proposed respondent waives: 

(a) Any further procedural steps; 

(b) The requirement that the Commission's 
decision contain a statement of findings of 
fact and conclusions of law; 

(c) All rights to seek judicial review or 
otherwise to challenge or contest the validity 
of the order entered pursuant to this 
agreement; and 

(d) Any claim under the Equal Access to 
Justice Act. 

4. This agreement shall not become part of 
the public record of the proceeding unless 
and until it is accepted by the Commission. If 
this agreement is accepted by the 
Commission, it, together with the draft of 
complaint contemplated thereby, will be 
placed on the public record for a period of 
sixty (60) days and information in respect 
thereto publicly released. The Commission 
thereafter may either withdraw its 
acceptance of this agreement and so notify 
the proposed respondent, in which event it 
will take such action as it may consider 
appropriate, or issue and serve its complaint 
(in such form as the circumstances may 
require) and decision, in disposition of the 
proceeding. 

5. This agreement is for settlement 
purposes only and does not constitute an 
admission by proposed respondent that the 
law has been viciated as alleged in the draft 
of complaint here attached, and proposed 
respondent specifically denies it committed 
the acts complained of. 

6. This agreement contemplates, that if it is 
accepted by the Commission, and if such 
acceptance is not subsequently withdrawn by 
the Commission pursuant to the provisions of 
§ 2.34 of the Commission's Rules, the 
Commission may, without further notice to 
proposed respondent, (1) issue its complaint 
corresponding in form and substance with the 
draft of complaint here attached and its 
decision containing the following order to 
cease and desist in disposition of the 
proceeding and (2) make information public 
in respect thereto. When so entered, the order 
to cease and desist shall have the same force 
and effect and may be altered, modified or 
set aside in the same manner and within the 
same time provided by statute for other 
orders. The order shall become final upon 
service. Delivery by the U.S. Postal Service of 
the complaint and decision containing the 
agreed to order to proposed respondent's 
address shall constitute service. Proposed 
respondent waives any right it may have to 
any other manner of service. The complaint 
may be used in construing the terms of the 
order, and no agreement, understanding, 
representation, or interpretation not 
contained in the order or the agreement may 
be used to vary or contradict the terms of the 
order. 

7. Proposed respondent has read the 
proposed complaint and order contemplated 
hereby. It understands that once the order 
has been issued, it will be-required to file one 
or more compliance reports showing that it 


has fully complied with the order. Proposed 
respondent further understands that it may 
be liable for civil penalties in the amount 
provided by law for each violation of the 
order after it becomes final. 


Order 


For the purpose of this order, the following 
definitions shall apply: 

A. “Truck trailer” is a property-carrying 
vehicle, or chassis thereof, drawn by a truck 
or truck tractor and having one or more axles 
with a rating of 10,000 pounds or more per 
axle. 

B. “Dealer” is any proprietorship, 
partnership, firm, or corporation authorized 
by Great Dane Trailers, Inc., to sell its new 
truck trailers but which is not owned or 
controlled by Great Dane Trailers, Inc. 
Provided, however, that two or more dealers 
that are majority-owned subsidiaries of a 
common parent shall not be regarded as 
separate dealers for the purposes of this 
order. 

C. “Area of primary responsibility” is a 
geographic area or customer or customers 
assigned to a dealer on a nonexclusive basis 
for which the dealer is responsible for sales 
penetration. 

D. “Historic trading area” is a geographic 
area or specific customer for which primary 
responsibility has been assigned at some time 
in the past. 

E. “Exclusive territory” is a geographic 
area or customer(s) designated by any 
agreement restricting or prohibiting a dealer 
from making sales outside of its territory, 
area of primary responsibility, or historic 
trading area. 


It is ordered that respondent, Great Dane 
Distributor Council, an unincorporated 
association, its successors, substitutes, and 
assigns, and its individual members, officers, 
agents, representatives, and employees, in 
connection with the sale or distribution of 
any new Great Dane truck trailer in or 
affecting commerce, as “commerce” is 
defined in the Federal Trade Commission 
Act, forthwith cease and desist from: 

1. Entering into any agreement with a 
dealer not to make or solicit sales of new 
Great Dane truck trailers outside any specific 
area of primary responsibility, historic 
trading area or exclusive territory. 

2. Entering into any agreement with a 
dealer not to make or solicit sales of new 
Great Dane truck trailers to or from any 
specific customer of class of customers. 

3. Encouraging or suggesting to a dealer 
that a dealer not solicit or make sales of new 
Great Dane truck trailers outside of its area 
of primary responsibility, historic trading 
area, or exclusive territory, or not solicit or 
make sales of new Great Dane truck trailers 
to or from any customer or class of 
customers. 

4. Encouraging or suggesting to Great Dane 
Trailers, Inc., that it take any action or 
impose and restriction for the purpose of 
having extra-territorial sales or sales to a 
specific customer or class of customers 
stopped or inhibited, directly or indirectly. 

Provided, however, that nothing in 
paragraph 4 of part I of this order shall 
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prohibit any individual dealer, not in concert 
with any other dealer, from unilaterally 
suggesting or encouraging Great Dane 
Trailers, Inc., to take any action, otherwise 
lawful, with respect to the marketing or 
distribution of new Great Dane truck trailers. 


II 


A. It is further ordered that responden: 
shall distribute a copy of this order to all of 
its members and that those members shall 
distribute copies of this order to all truck 
trailer salesmen employed by them. 
Respondent shall secure from each dealer a 
signed statement acknowledging receipt of 
this order and the distribution of this order to 
their salesmen within sixty (60) days after 
service upon them of this order. All new 
members must be given a copy of this order 
within sixty (60) days of affiliation. 

B. It is further ordered that respondent 
shall notify.the Commission at least thirty 
(30) days prior to the disbanding or 
incorporation of the Great Dane Distributor 
Council or the formation of a successor or 
substitute or any other changes in the Great 
Dane Distributor Council which may affect 
compliance obligations under this order. 

C. It is further ordered that respondent 
herein shall within ninety (90) days after 
service upon it of this order, file with the 
Commission a report, in writing, setting forth 
in detail the manner and form in which it has 
complied with this order. 


il 


A. Each dealer signing this order agrees to 
be individually bound by this order for any 
act it commits or for any act committed by an 
employee, agent, or representative of such 
dealer. No dealer signing this agreement shall 
be jointly and severally liable for civil 
penalties for the actions of the association 
unless it ratified or participated in the 
encouragement, institution, or carrying out of 
those actions. 

B. This agreement may be executed in two 
or more counterparts and when so executed 
shall have the same force and effect as 
though all signatures appeared on one 
document. 


Analysis of Proposed Consent Orders To Aid 
Public Comment 


The Federal Trade Commission has 
accepted agreements to proposed consent 
orders from Great Dane Trailers, Inc., Great 
Dane Distributor Council, an unincorporated 
association of Great Dane dealers, and 27 of 
the Council’s members. The dealer members 
are: 


Ace-Chicago Great Dane Corporation 
Allied Body Works, Inc. 

American Equipment & Trailer, Inc. 
Colorado Semi-Trailer Sales, Inc. 
Commercial Trailer Sales, Inc. 

H. A. DeHart and Son 

Double AA Trailer Sales 

Empire Southern Tier Equipment Corp. 
Estes Great Dane Trailers, Inc. 
Freightliner Sales & Service of Portland, Inc. 
Jim Hawk Truck-Trailers, Inc. 

Idaho Peterbilt, Inc. 
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A. W. Logan, Inc. 

Maraton Trailers Sales, Inc. 

Midwest Great Dane Trailer of 
Minnesota, Inc. 

Nelson Trailers Sales, Inc. 

New England Trailer Equipment Corp. 

Tom Nowtzke Transport Equipment 

Road Equipment, Inc. 

Southwest Kenworth, Inc. 

Trailer Company of Lancaster, Inc. 

Trans Equipment Service, Inc. 

Truck Trailer Sales 

Trudell Trailer Sales, Inc. 

V & W Sales, Inc. 

Western Trailer Service, Inc. 


The proposed consent orders have been 
placed on the public record for sixty (60) days 
for reception of comment by interested 
persons. Comments received during this 
period will become part of the public record. 
After sixty (60) days, the Commission will 
again review the agreements and comments 
received and will decide whether it should 
withdraw from the agreements or make final 
the agreements’ proposed orders. 


The complaint charges violation of the 
Federal Trade Commission Act by horizonal 
allocation of markets by Great Dane dealers 
and the Distributor Council and the 
facilitation of that division of markets by the 
manufacturer, Great Dane Trailers, Inc. 
These activities, according to the complaint, 
have hindered, frustrated, restrained and 
tended to eliminate competition among 
dealers and befween Great Dane Dealers and 
factory-owned branches in sales of new 
Great Dane truck trailers. 

The complaint alleges that Great Dane 
Distributor Council and some or all of its 
members agreed that no member would 
solicit or make sales of new truck trailers 
outside of its area or primary responsibility 
or to customers with which another dealer 
had an established relationship. It is further 
alleged that the Distributor Council 
encouraged or requested Great Dane Trailers, 
Inc., to prohibit or discourage sales of new 
truck trailers by a dealer outside of its 
assigned area or to a customer with which 
another dealer had an established 
relationship. The complaint also alleges that 
Great Dane Trailers, Inc., aided efforts of the 
dealers and the Great Dane Distributor 
Council to limit competition among Great 
Dane dealers. 

The proposed orders require that all of the 
allegedly anticompetitive practices described 
above be permanently discontinued. The 
manufacturer is prohibited from aiding and 
abetting efforts of the Great Dane Distributor 
Council or its members to limit competition 
by agreements to restrict sales to certain 
territories or customers. The manufacturer is 
also prohibited from formulating or utilizing 
exclusive territories until December 1, 1984. 
The proposed order against Great Dane 
Trailers, Inc., requires that for a limited 
period of time, it must make available to 
dealers and customers a brochure identifying 
all Great Dane independent dealers and 
stating that a customer may contact anyone 
of them regarding purchase of a new truck 
trailer. 

The Great Dane Distributor Council order 


prohibits the council or its members from 
agreeing among themselves to restrict sales 
of new Great Dane truck trailers to certain 
territories or customers. 

The effect of the orders should be to 
increase price competition among sellers of 
new Great Dane truck trailers and, thereby, 
increasing price competition for all truck 
trailers. 

The purpose of this analysis is to facilitate 
public comment on the proposed orders, and 
it is not intended to constitute an official 
interpretation of the agreements and 
proposed orders or to modify in any way 
their terms. 


Emily H. Rock, 
Secretary. 


Dissenting Statement of Chairman Miller In 
Great Dane Trailers, Inc.” 


The Commission has voted to accept 
provisionally proposed consent agreements 
with Great Dane Trailers, Inc., and the Great 
Dane Distributor Council and its members. 
The proposed orders prohibit the Council or 
its members from agreeing among themselves 
to restrict sales of Great Dane's truck trailers 
to certain territories or customers, and 
prohibits the manufacturer from aiding and 
abetting any such efforts. The manufacturer 
is also prohibited from formulating or 
utilizing exclusive territories on its own 
initiative until December 1, 1984. In my view, 
these consent agreements are likely to lessen 
competition by inhibiting Great Dane from 
effectively marketing its product. This may 
well disadvantage Great Dane vis-a-vis its 
larger competitors, resulting in harm to 
consumers of truck trailers. 

The complaint in this case charges that 
respondents “unreasonably hindered, 
restricted, and restrained competition” by 
agreeing to a division of territories among 
retail outlets.’ (Complaint, para. 11). The 
purported basis for this conclusion is that the 
dealers agreed among themselves to treat 
their manufacturer-granted “areas of primary 
responsibility” as exclusive territories. Great 
Dane's liability arises because it allegedly 
“encouraged” its dealers to do so, and 
“facilitated” the policy of the agreement. 

The complaint suggests, on the basis of 
these allegations—and a majority of the 
members of the Commission apparently 
agrees—that the agreement is properly 
characterized as “horizontal.” However, the 
complaint noticeably ignores the effect of the 
agreement on interbrand competition,’ failing 


* Commissioner George W. Douglas joins this 
dissenting statement. 

Since Great Dane's distribution is approximately 
50 percent integrated, retail outlets would include 
both independent dealers and factory branches. 
There is no allegation in the complaint that Great 
Dane's system of dual distribution is in any way 
anticompetitive. 

2 Since few, if any, Great Dane distributors sell 
competing brands, there is very little chance of any 
adverse effect on interbrand competition. The 
complaint cites no evidence of any anticompetitive 
effect on the overall product market or that the 
Great Dane dealers collectively possess any 
significant degree of retail market power. If 
supracompetitive profits were being earned by 
existing resellers of Great Dane products, there 
should be a queue of other trailer dealers 
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to come to grips with the possibility that any 
adverse impact on intrabrand competition 
may, in this case, be more than outweighed 
by the enhancement of interbrand 
competition. 

It is a convenient rule of thumb to assume 
that if a territorial restraint is unilaterally 
imposed by the manufacturer it is likely to be 


the dealers, it is likely to have a horizontal 
effect. Nevertheless, it is a serious error to 
permit a generally helpful rule of thumb to 
become an immutable rule of law. It must be 
recognized that the first part of the 
proposition—that manufacturer-imposed 
territorial restraints are likely to have a 
vertical effect—is based upon a much 
sounder empirical footing * than the second 
part, which relegates all dealer-initiated 
territorial restraints—regardless of their 
competitive effects—to the harsh per se 
analysis.* Moreover, where, as here, the 
restraint is imposed by mutual agreement 
between exclusive dealers and their 
manufacturer and affects only intrabrand 
sales, it is a disservice to the public to 
substitute shopworn platitudes for a reasoned 
analysis of the economic realities. 

The most common reason for 
manufacturer-imposed territorial restraints is 
to encourage dealers to perform costly 
services that the manufacturer deems 
necessary to market its product. The 
restraints encourage the dealers to offer such 
services by eliminating the danger that some 
dealers will free ride on the sales or service 
efforts of others. However, it should come as 
no surprise that dealers often support or even 
encourage this type of market allocation, 
since they too have “a legitimate, 
nonmonopolistic interest in seeking to 
overcome through joint action serious free- 
rider problems.” R. Posner, Antitrust Law 165 
(1976). Thus, rather than deciding distribution 
cases “simply by identifying the source of the 
restriction, * * * it is necessary in every case 
to determine whether the objective of the 
challenged restriction is to increase the 
provision of presale services or to generate 
monopoly profits.” /d. at 165-6. This the 
Commission has failed to do. 

The sale of truck trailers of the type 
manufactured by Great Dane requires 
unusually costly sales efforts. Great Dane 
prides itself on providing trailers of high 
quality that are often customized. 
Accordingly, dealers must spend 
considerable resources educating their 
customers about the quality of the product, 
providing expert sales assistance and advice 
on customization, and assuring that post-sale 


demanding to get into the business. Yet we have 
uncovered no such evidence. On the contrary, the 
evidence appears to show that Great Dane is 
actively seeking to sign up new dealers—an 
observation aiso inconsistent with any monopsony 
power of the dealers. 

* The justification is that if a restraint is 
manufacturer-imposed, it is likely to reflect the 
manufacturer's judgment that this is the most cost- 
efficient method for maximizing sales. See generally 
R. Bork, The Antitrust Paradox 290 (1978). 

* As demonstrated below, dealer-initiated 
territorial restraints can serve many of the benign 
purposes of unilateral manufacturer-imposed 
restraints. 
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service is prompt and reliable. Such customer 
service efforts, however, are expensive, and 
give rise to the risk of free-riding by other 
Great Dane distributors. It is this risk which 
the allocation of exclusive territories can help 
to minimize, thereby preserving product 
quality.® 

This is precisely the type of situation that 
the Supreme Court had in mind in 
Continental T.V., Inc. v. GTE Sylvania Inc., 
433 U.S. 36 (1977), when it held that non-price 
vertical restrictions should be analyzed under 
the rule of reason. 

“Service and repair are vital for many 
products, such as automobiles and major 
household appliances. The availability and 
quality of such services affect a 
manufacturer's goodwill and the 
competitiveness of his product. Because of 
market imperfections such as the so-called 
‘free rider’ effect, these services might not be 
provided by retailers in a purely competitive 
situation, despite the fact that each retailer's 
benefit would be greater if all provided the 
services than if none did.” Jd. at 55. 


Unfortunately, the Commission here has 
decided to place greater emphasis on the 
application of a rule than on the analysis that 
underlies it. I firmly believe that truly 
horizontal restraints among competitors 
should be harshly judged under the per se 
rule of liability. However, where the alleged 
market division is among distributors of a 
single brand with no discernible degree of 
market power and has the sanction of the 
manufacturer, such shorthand “analysis” is 
inadequate. 

As enforcers of the law, it is particularly 
important that we not fall into the trap of 
making prosecutorial decisions on the basis 
of legal distinctions unrelated to the purposes 
or policies of the statute we are charged wtih 
enforcing. Our responsibility is to ferret out 
and take action against activities that 
unreasonably hinder, restrict or restrain 
trade. We cannot do so it we mechanically 
-plug facts into the most convenient legal 
formula we can find. Such myopic law 
enforcement policy is bound to result in 
outcomes inconsistent with our greater 
responsibility to the public interest. I fear that 
the action of the Commission in approving 
these consent agreements will have just such 
an effect. 

Great Dane is far from dominant in this 
industry. Fruehauf, the largest manufacturer 
of truck trailers, has virtually no dealers at all 
since it is almost 100 percent integrated. As 
the adminstrative law judge noted in 
Fruehauf Corp., in the truck trailer industry, 
“{mJanufacturers sometimes have difficulty in 
supervising sales efforts and in getting the 
independents to devote the necessary time 
and attention to the products.” Fruehauf 
Corp., 91 F.T.C. 132, 166 (1977) (Initial 
Decision), aff'd, 91 F.T.C. 217 (1978), rev'd on 
other grounds, 603 F.2d\345 (2d Cir. 1979); 


5“In the case of a very expensive item such as a 
truck. . . where consumers will invest significant 
travel time in making their purchase, a 
manufacturer can reach the consuming public 
through relatively few, relatively dispersed dealers, 
whom he can induce to provide the level of services 
he wants by assigning them exclusive territories.” R. 
Posner, supra, at 160. 


accord, The Budd Co., 86 F.T.C. 518, 554 
(1974) (Initial Decision), rev'd on other 
grounds, 86 F.T.C. 569 (1975). Direct 
manufacturer distribution is costly, however, 
and may not always be cost-effective for 
smaller competitors such as Great Dane.* The 
use of exclusive territories may sometimes be 
a less expensive method of accomplishing the 
same result. Under the consent order, 
however, Great Dane will be precluded from 
making use of this alternative. Not only does 
the Commission action invalidate the current, 
dealer-sanctioned, territorial restraints, but— 
inexplicably—preciudes Great Dane from 
imposing such restraints unilaterally until the 
end of 1984.’ By restricting its marketing 
practices in this fashion, the Commission 
may well undermine Great Dane's ability to 
meet the sales strategy of its larger 
competitors. 

Moreover, this consent agreement may 
function to encourage Great Dane, and 
similarly-situated mannfacturers in other 
industries, to accept the greater costs of 
vertical integration and eliminate their use of 
independent dealers in order to avoid future 
liability. Such a decision would certainly be 
unfortunate from the perspective of the small 
business distributor who would be 
terminated. 

In short, this order can be expected to 
reduce service to the public, lessen 
interbrand competition, give larger 
manufacturers in the industry a competitive 
advantage, and probably reduce the number 
of small dealerships by creating pressure for 
vertical integration. Why the Commission 
finds it in the public interest to enter such an 
order is entirely beyond me. Today's 
muzzling of Great Dane will be noted 
throughout our economy, causing others to 
alter their behavior to avoid similar 
consequences. Because I cannot sanction 
today’s action I must, respectfully, dissent. 


Concurring Statement of Commissioner 
David A. Clanton in Great Dane Trailers, Inc. 


In his dissenting statement, Chairman 
Miller suggests that the Commission's 
acceptance of this consent reflects a “myopic 
law enforcement policy” designed to 
“mechanically plug facts into the most 
convenient legal formula we can find” (Miller 
Statement at p. 2). I respect Chairman Miller's 
right to disagree with the conclusion reached 
by the majority of the Commission. However, 
I cannot accept his characterization of the 
analysis on which the majority decision was 
based. 

This case involved a system of restrictions 
preventing Great Dane dealers from selling 


® Indeed, at the time of the Fruehauf decision, 
Fruehauf operated approximately 100 factory- 
owned branches nationwide. By contrast, Great 
Dane operated only ten such branches. The large 
capital investments required may limit its ability— 
as it did that of other smaller manufacturers—to 
establish additional branches. See Fruehauf, 91 
F.T.C. at 165-66 and note 13 (initial Decision). 

7 Because of an ancillary provision barring 
restrictions on dealers in a prior consent agreement 
between Great Dane and the Department of Justice, 
it is possible that Great Dane feels constrained not 
to impose such restraints in any case. See United 
States v. American Body and Trailer Inc., CCH 
Trade Reg. Rep. [1958 Trade Cases] 969,063 (W.D. 
OK. 1958). 
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into each other's territories. The record 
shows that the restrictions were adopted and 
enforced largely at the behest of the dealers. 
As a matter of theory, Chairman Miller is 
quite correct that even restrictions which are 
not anticompetitive—e.g., those designed to 
overcome free-rider problems—will also be 
supported by dealers. Thus, the fact that 
dealers supported the restraints does not in 
and of itself indicate that the restrictions 
were anticompetitive. As far as I know, no 
one at the Commission even seriously 
considered condemning the restrictions for 
this reason alone. 

The difficulty, of course, is that dealers 
also have incentives to support restrictions 
that prevent legitimate dealer competition— 
restrictions that go beyond what is necessary 
to prevent free-riding. All would agree 
(Chairman Miller included) that these 
restrictions ought to be prohibited. The 
difficulty lies in determining, in any given 
case, whether a restriction goes only so far as 
is necessary to prevent free-riding, or 
whether it is instead designed to insulate 
dealers from legitimate price competition. 

Although the evidence is necessarily 
incomplete (as the case has not had the 
benefit of a full trial), I believe that the 
restraints here fall into the latter category. 
While Great Dane does not have market 
power in the traditional dominant-firm sense, 
the record suggests that its product is 
sufficiently differentiated to create the 
opportunity for dealers to raise retail margins 
above competitive levels without losing all of 
their customers to competing brands. The 
importance of dealers to Great Dane’s 
distribution strategy, and Great Dane’s 
continual attempts to expand its dealer base, 
suggest that the existing dealers had 
sufficient bargaining power vis-a-vis Great 
Dane to enable them to insist on territorial 
restrictions which weakened dealer 
competition.* Indeed, the documentary 
evidence suggests that Great Dane was at 
most a reluctant participant in the 
restrictions, enforcing them not for any 
reasons of its own but rather as a way of 
alleviating the pressure of dealer complaints. 
If these restraints were vital to Great Dane's 
marketing efficiency, it is hard to see why it 
was so reluctant to.enforce them. 

One can, of course disagree about the 
proper interpretation of these facts. My main 
point, though, is that these facts were 
considered: in no way were they ignored for 
the sake of a mechanical legal rule. The 
interpretation question was discussed 
extensively before accepting this consent, 
both in the staff memoranda and at the 
Commission table. Indeed, it was concerns 
about not interfering with legitimate 
marketing efforts that led us to modify an 


* The fact that Great Dane was seeking additional 
distributors, and had also intergrated forward into 
the dealer level, is hardly inconsistent with a 
manufacturer attempting to conteract the effects of 
collusion at the dealer level. While it is true that 
dealers should have flocked to join the system if 
they could be assured of a place in the cartel (i.e., if 
they would be given an exclusive territory of their 
own sufficiently large to yield supracompetitive 
profits), this is presumably not the kind of dealer 
Great Dane was trying to attract. 
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earlier settlement proposal. For example, we 
directed staff to include a provision explicitly 
permitting Grean Dane to continue to use 
“areas of primary responsibility” for its 
dealers. We also shortened the transitional 
period during which Great Dane would not 
enforce more rigid territorial restraints—a 
period which will now expire at the end of 
next year. Finally, we also added language 
making it clear that the order did not “limit or 
prohibit Great Dane's ability to take any 
unilateral action that is otherwise lawful. . . 
even though it has been suggested or 
encouraged by one or more dealers.” Great 
Dane Order {I (1). 

In short, this case involved a good deal 
more than simply the invocation of the most 
convenient legal formula we could find. The 
Commission carefully considered each of the 
factors that make cases like this so difficult, 
and arrived at what I believe to be a correct 
assessment of the likely competitive effects. I 
therefore support the acceptance of this 
consent. 


Concurring Statement by Commissioner 
Pertschuk in Great Dane Trailers, Inc. 
April 29, 1983. 

The original consent agreement proposed 
by staff in this matter permanently barred 
horizontal and vertical agreements 
concerning dealer territories. In September, 
1981, however, the Commission directed the 
staff to renegotiate this consent agreement to 
bar permanently only horizontal territorial 
allocation and to bar temporarily “airtight” 
vertical restrictions to serve as a transitional 
device to insure the effects of the horizontal 
collusion had disappeared. In doing so, the 
Commission clearly recognized that 
territorial restrictions may not be 
competitively harmful when they are 
necessary to promote dealer services. The 
staff renegotiated the consent agreement 
precisely in the way the Commission had 
directed and forwarded it in relatively short 
order to the Commission. The Bureau 
submitted it to the Commission in September 
1982 and I moved its acceptance ten days 
later. Within a short time, a majority had 
recorded their votes in favor of the 
agreement. 

Six months passed, however, and the 
agreement was not provisionally accepted 
because two Commissioners had not voted. 
Finally, after I asked for a meeting in March, 
Chairman Miller indicated he would vote 
against the agreement and issue a dissent. 
Today, April 29, that dissent is finished and 
the Commission can publish the agreement 
for comment. 

Chairman Miller's dissent is replete with 
arguments about the value of vertical 
restrictions for the health of the truck trailer 
industry and in fact suggests our order may 
do severe damage throughout the economy 
(see p. 7). I confess I find it hard to 
understand how a temporary ban on certain 
territorial restrictions which expires on 
December 1, 1984 (and will be effective for 
about a year and a half when this order is 
finalized) does damage to America's 
industrial heartland. The record is liberally 
sprinkled with evidence of dealer collusion 
as to territorial allocation and with dealer 
pleas to the manufacturer to enforce 


territorial restrictions. This is precisely the 
kind of situation—pressure from a dealer 
cartel to limit competition among dealers— 
where even conservative economists-say 
antitrust intervention is warranted. It is an 
entirely sensible remedy to ban for a short 
period all airtight territorial restrictions, 
leaving Great Dane free to impose less 
restrictive territorial limitations (the kind it 
says it wanted all along). Such an order 
allows Great Dane substantial marketing 
freedom while insuring the effect of the 
dealers’ territorial allocation scheme is 
dissipated. 


[FR Doc. 83-12603 Filed 5-10-83; 8:45 am] 
BILLING CODE 6570-01-M 


DEPARTMENT OF ENERGY 


Federal Energy Regulatory 
Commission 

18 CFR Part 35 

[Docket No. RM83-62-000] 


Treatment of Purchased Power in the 


Fuel Cost Adjustment Clause for 
Electric Utilities 


May 3, 1983. 

AGENCY: Federal Energy Regulatory 
Commission, DOE. 

ACTION: Notice of proposed rulemaking. 


SUMMARY: The Federal Energy 
Regulatory Commission (Commission) is 
proposing to amend its regulations 
concerning the treatment of purchased 
power expenses in the fuel cost 
adjustment clause used by electric 
utilities in jurisdictional rate schedules. 
The proposed rule would allow demand 
or capacity charges associated with 
energy purchases to be recovered 
through the fuel clause if two conditions 
are met. First, the total cost of the 
purchase must be less than the buyer's 
total avoided variable cost. And second, 
the purpose of the purchase must be 
solely to displace higher cost generation. 
The proposed rule will not allow 
capacity charges incurred for a 
reliability purchase—i.e., to purchase 
reserves or otherwise cure a capacity 
deficiency—to be flowed through the 
fuel clause. . 

The proposed rule would broaden the 
standard for determining whether the 
energy charges of a purchase may be 
recovered through fuel clause 
adjustments. It would permit fuel clause 
recovery of purchased energy charges as 
long as they are less than the total 
avoided variable cost during the 
purchase period. This would be a 
change from the present “economic 
dispatch” criterion that requires 
purchased energy to be less costly than 
the purchaser's own generation in each 
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hour in order to be included in the fuel 
cost adjustment clause. The fuel cost 
component of all other energy purchases 
would continue to be accorded fuel 
clause treatment. 

The proposed rule would also require 
electric utilities that intend to recover 
the capacity charges associated with 
economic purchases through a fuel 
adjustment clause to file a statement 
that explains the system reserve 
capacity criteria used by system 
operators to determine when a 
reliability purchase must be made. 


DATES: Initial comments must be 
submitted to the Secretary of the 
Commission by June 10, 1983. Reply 
comments must be submitted to the 
Secretary of the Commission by July 11, 
1983. 

ADDRESSES: All comments should refer 
to Docket No. RM83-62-000 and should 
be addressed to: Office of the Secretary, 
Federal Energy Regulatory Commission, 
825 North Capitol Street, NE., 
Washington, D.C. 20426. 


FOR FURTHER INFORMATION CONTACT: 


Wilbur Earley, Office of Regulatory 
Analysis, Federal Energy Regulatory 
Commission—Room 3000, 825 North 
Capitol Street, NE., Washington, D.C. 
20426 (202) 357-8158; 

Robert S. Angyal, Office of the General 
Counsel—Room 3100, 941 North 
Capitol Street, NE., Washington, D.C. 
20426 (202) 357-5621. 


SUPPLEMENTARY INFORMATION: 
I. Introduction 


The Federal Energy Regulatory 
Commission (Commission) proposes to 
amend its regulations concerning the 
treatment of purchased power expenses 
in the fuel cost adjustment clause used 
by electric utilities in jurisdictional rate 
schedules. Under the present 
regulations, only the fuel cost 
component of purchased power 
expenses may generally be recovered 
through fuel clause adjustments to base 
rates. The one exception is purchases 
made on an economic dispatch basis. 
For these purchases, the net energy 
charges may be recovered through the 
fuel clause. At present, our regulations 
do not allow demand or capacity 
charges associated with any purchases 
to be passed through the fuel clause. 
Those costs must be recovered in base 
rates. 

The proposed rule would allow 
demand or capacity charges associated 
with energy purchases to be recovered 
through the fuel clause if two conditions 
are met. First, the total cost of the 
purchase must be less than the buyer's 
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total avoided variable cost. And second, 
the purpose of the purchase must be 
solely to displace higher cost generation. 
The proposed rule will not allow 
capacity charges incurred to purchase 
reserves or otherwise cure a capacity 
deficiency to be flowed through the fuel 
clause. 

The proposed rule would also broaden 
the standard for determining whether 
the energy charges of a purchase may be 
recovered through fuel clause 
adjustments.' It would permit fuel clause 
recovery of purchased energy charges as 
long as they are less than the total 
avoided variable cost during the 
purchase period. This would be a 
change from the present “economic 
dispatch” criterion that requires 
purchased energy to be less costly than 
the purchaser’s own generation in each 
hour in order to be included in the fuel 
cost adjustment clause. The fuel cost 
component of all other energy purchases 
would continue to be accorded fuel 
clause treatment. 


Il. Background 


A. The Present Treatment of Purchased 
Power Expenses in Wholesale Electric 
Rates 


The fixed or base rates for wholesale 
electric service are typically derived 
from the estimated cost of service for a 
future test year. Included in the cost of 
service are estimates of purchased 
power expenses. The estimates include 
both demand and energy charges. Thus, 
base rates are set so that they will 
recover forecasted purchased power 
costs. 

Our present fuel clause regulations 
allow utilities to make adjustment to 
base rates if certain components of 
actually incurred purchased power 
expenses differ from the projections 
used to set base rates. Utilities can 
recover the actual expense of the fuel 
portion of all purchased power and, in 
addition, the energy charges for energy 
purchased on an economic dispatch 
basis.* If the actual expenses are less 
than those forecasted, a negative 
adjustment (reduction) is made to base 
rates; if greater, a positive adjustment 
(increase) is made. The effect of fuel 
clause adjustments is that actual fuel 
and (in some cases) energy charges 


‘ An energy charge is any rate or rate component 
expressed on a per kilowatt-hour or per megawatt- 
hour basis. 

?Base rates are rates that are fixed at a certain 
level. They can be changed only upon the filing of a 
new rate case. They are in contrast to rates 
determined by a formula. Such rates change as the 
cost components of the formula change without the 
filing of a new are case. The fuel adjustment clause 
is the most common use of a rate adjustment 
formula. 

* See 18 CFR 35.14{a}{2}{ii) and (iii) (1982). 


associated with purchased power are 
recovered, regardless of the accuracy of 
the estimates embedded in the base 
rates. However, the present regulations 
do not allow adjustment if the capacity 
charges incurred for purchased power 
are different from the base rate 
estimates for such charges. The utility 
can recover only the amount estimated 
in base rate. 


B. Problems With the Present Treatment 
of Purchased Power Expenses 


The inclusion of non-fuel energy (but 
not capacity) charges in fuel clause 
adjustments was permitted to “provide 
an incentive to the utilities to purchase 
energy, in other than conventional firm 
power transactions, when the total 
charge is less than the purchaser's own 
generation.”* While the limited inclusion 
of energy charges may provide an 
incentive to purchase economic power, 
the exclusion of capacity charges can 
provide a disincentive to making the 
least-cost purchase available. 

Economic power can be purchased on 
either a firm or interruptible basis.° 
Unconditionally interruptible purchases, 
such as economy energy, typically carry 
only an energy charge.* Firm and 
conditionally interruptible purchases 
usually carry a capacity or reservation 
charge as well as an energy charge.’ In 


*Order No. 517, 52 F.P.C. 1304, 1305 (1974), 39 FR 
40582 (1974). This order, issued by the Commission's 
predecessor, the Federal Power Commission, 
promulgated the present fuel cost adjustment clause 
regulation, codified at 16 CFR 35.14 (1982). The 
Department of Energy Organization Act, in 
terminating the Federal Power Commission and 
creating the Federal Energy Regulatory Commission, 
continued this regulation in effect until modified by 
the new Commission. Department of Energy 
Organization Act, section 705(a), 42 U.S.C. 7295{a) 
(Supp. IV 1980). 

* The term “economic power” should not be 
confused with what is commonly known as 
economy energy. Economy energy is typically 
transacted on an hourly basis, is priced using the 
split-savings formula, and may be interrupted. 
Economy energy is not the only purchase made for 
reasons of economy, i.e., to displace higher cost 
generation. Electric utilities regularly purchase other 
types of power (e.g., short-term power, unit power 
and dump energy) to lower the cost of supplying 
electricity to their customers. All purchases made to 
lower the buying utility's cost of production will be 
referred to here as economic power. 

7For example, economy energy has only an 
energy charge that is based on the seller's 
incremental running cost plus an adder based on an 
equal split of the savings. The resulting price is the 
average of the buyer’s decremental cost and the 
seiier’s incremental cost 

7For example, the price for short- and limited- 
term power usually involves a capacity or 
reservation charge based on the fixed cost of some 

of the seller's generating units and an energy charge 
based on the seller's system incremental running 
cost plus a percentage adder. Unit power carries 
capacity and energy charges tied to the costs of a 
specific unit. 
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many instances, the purchase of firm or 
conditionally interruptible power may 
be more economic than economy energy 
for several reasons. First, where there 
are significant differences in fuel costs 
between utilities, the split-savings adder 
for economy energy can be quite large. 
The reservation or capacity charges 
associated with firm or conditionally 
interruptible power may be less than the 
charges produced by a split-savings 
adder. 

Second, the rate for energy associated 
with a firm or conditionally interruptible 
purchase is usually cheaper than that for 
economy energy due to the practice of 
“prioritizing” services. A utility may 
make different types of bulk power sales 
simultaneously. It is industry practice to 
impute different incremental costs to 
different types of sales. A selling utility 
will usually have an established 
hierarchy governing the assignment of 
dispatch priority and associated 
incremental costs to the various types of 
transactions for accounting and service 
termination purposes. The general 
practice is to assign higher dispatch 
priority to the firmer transactions and to 
assign incremental costs in inverse 
order of priority. Thus, a firm or 
conditionally interruptible power sale 
will have a lower incremental energy 
cost assigned to it than an economy 
energy sale. 

And third, a firm purchase may permit 
the buyer to reduce the level of spinning 
reserves. Spinning reserves are typically 
maintained by operating one or more of 
the buyer's plants at less than full rating. 
By making a firm economic purchase 
rather than an interruptible one, the 
buyer may realize additional fuel cost 
savings because of a reduced spinning 
reserve requirement. 

A related consideration is that a firm 
transaction can help both the seller and 
the buyer better plan their system 
operation (for example, unit 
commitment schedules) for more 
efficient resource use. This can result in 
cost savings to both parties. 

For the above reasons, a firm or 
conditionally interruptible economic 
purchase can, in some instances, be the 
lower-cost option when compared to an 
economy energy purchase. 

The purchase of some types of 
economic power may be discouraged by 
the present exclusion of the associated 
demand charges from fuel clause 
adjustments. Demand charges that were 
not forecasted and included in base 
rates cannot be recovered by the 
purchasing utility. They must be 
absorbed by the utility’s stockholders, 
thereby lowering earned return. In 
contrast, all energy charges for 
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economic purchases, whether forecasted 
or not, can be recovered either in base 
rates (if forecasted) or in fuel clause 
adjustments to base rates (if not 
forecasted).® 

Such treatment may discourage 
utilities from taking advantage of 
unforeseen opportunities for substituting 
unforecasted firm or conditionally 
interruptible economic purchases for 
forecasted economy energy purchases, 
even though the result would be lower 
costs. Such treatment may also 
perversely affect utility behavior in 
cases where a large total level of 
economic purchases than forecasted can 
be made. A utility is encouraged to buy 
economy rather than firm or 
conditionally interruptible energy even 
though the latter would produce greater 
savings.” 

Consider the following example.°® 
Suppose a utility with a decremental 
energy cost of $35/mwh has an 
opportunity to make an economic 
purchase of 6,000 Mwh that was not 
forecasted in the base rate cost of 
service. The energy can be purchased 
under either a short-term power rate or 
an economy energy rate with a split- 
savings adder. The resulting costs of and 
revenues from each option are shown on 
Table I. Either purchase saves the buyer 
money, but the short-term power option 
is the cheaper even if the fuel cost 
savings that might result from a reduced 
spinning reserve requirement is ignored. 
However, the purchasing utility would 
not be able to recover the demand 
charges incurred with the firm purchase 
and would thus not recover the entire 
cost of the purchase. The exclusion of 
demand charges from fuel clauge 
adjustments could encourage the utility 
to buy the economy energy rather than 
the cheaper short-term power. As a 
result, the utility’s wholesale rates might 
be higher than necessary and fuel 
resources would not be used as 
efficiently as possible. 

The numbers from this example may 
also be used to illustrate the 
disincentive created by the present 
regulation against a utility's substituting 
an unforecasted, yet cheaper, purchase 
with capacity charges for a forecasted 
purchase without capacity charges. 


’ Purchases must be on an economic dispatch 
basis for the energy charges to receive fuel clause 
treatment. 

* This numerical example was presented in ICF 
Incorporated, The Federal Energy Regulatory 
Commission Fuel Adjustment Clause and Utility 
Incentives to Engage in Electric Power Interchange 
Transactions Under Emergency and Normal 
Conditions: Final Report. Submitted to the Office of 
Energy Contingency Pianning, U.S. Department of 
Energy, February 1982, at 31-33. The numbers are 
based upon data observed by DOE's Electric Power 
Monitoring Center during 1980. 


While the mechanics are somewhat 
different, the magnitude of the effects is 
the same as in the first example. Table II 
shows the resulting costs and revenues 
if a buying utility were to substitute an 
unforecasted short-term purchase for a 
forecasted economy energy purchase. 
Rates would be adjusted downward by 
the fuel clause to reflect the lower actual 
energy charges for the short-term power. 
However, the utility would not be able 
to recover the unforecasted demand 
charges incurred. 


TABLE | 


Buyer's avoided costs $210,000 (=6000 mwh x $35/mwh) 
Economy energy option: 
Energy rate (megawatt =hours....... 
Seller's incremental 


Cost reduction: 6000 x ($35 —$28). 
Rage reduction: 6000 x ($35 — $28) 
Short-term power option: 
Energy rate (megawatt =hours) 
Demand rate ($700/mw/week at 100% load 


Total rate (megawatt = hours. 


increased cost if short-term power option not 
taken: $168,000 «x $138,000 equallg...........-.....:000 


TABLE It 


Economy energy forecasted in cost of service 
study: 


Unforecasted short-term power option substi 
tuted for forecasted economy energy: 


There remain two final points 
concerning the present fuel clause if a 
utility makes an economic purchase 
with a demand charge tha was not 
forecasted. First, an inequity is created. 
The damand charges incurred are borne 
by the company's stockholders. 
However, since the fuel savings are 
directly reflected in fuel clause 
adjustments, the benefits of the 
purchase are flowed to the ratepayers. 
In fact, since the ratepayers would not 
pay the demand charges incurred, rates 
are reduced by an amount greater than 
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the cost savings.'° And second, since 
the incurred demand charges are not 
paid by ratepayers, the ratepayers 
receive incorrect price signals for 
electricity. 


III. The Proposed Rule 


It is the policy of this Commission to 
encourage, wherever possible, the 
adoption of a least-cost energy strategy 
for electric utilities.11 If any of our 
regulations interfere with the attainment 
of the goal, then we will consider 
changing those regulations. Such is the 
case with the present fuel clause 
regulations which exclude capacity 
charges.? This exclusion can act as a 
disincentive to a utility's adopting the 
least cost option when making energy 
purhase decisions. The rule proposed 
here would remove that disincentive by 
allowing electric utilities to include the 
total costs of economic power - 
purchases, including capacity charges, 
in the periodic fuel clause adjustments 
to base rates. As we have stated before, 
“a passthrough of capacity costs, 
incurred solely to reduce energy costs 
* * * is in the public interest.” ** 

The Commission's fuel cost 
adjustment clause regulation is intended 
to permit a utility to make adjustments 
to its base rates for those costs that are 
volatile and difficult to predict.** Fuel 
costs and the net energy costs of 
economic purchases fall into this 
category. This is also the case with the 
demand charges incurred for economic 


10 Note the difference between the rate reduction 
and the cost reduction in the short-term power 
option on Table L 

11 The term “least cost energy strategy” is often 
associated with what is known as the “soft path” to 
energy supply—small scale, decentralized 
electricity technologies and renewable fuel 
resources. Here the term is used in a literal sense— 
the supply of electricity to consumers in the short- 
and long-run at the lowest possible cost (in the 
economic sense) without any predetermination as to 
whether the energy is produced by “soft” 
technologies, “hard” technologies or some 
combination of the two. As a regulatory agency, we 
are concerned with removing any hindrances that 
might prevent utilities from moving along the path of 
providing their customers with a reliable supply of 
electricity at lowest possible cost. 

12 We recently noted that “those regulations were 
established in a very different economic 
environment in which capacity costs were rarely 
incurred for reasons other than meeting reserve 
requirements. It was therefore found to be 
appropriate to deny automatic passthrough of 
capacity costs in the fuel clause.” We then went on 
a grant a waiver of the existing regulations in order 
to permit inclusion of capacity costs in a fuel 
adjustment clause where those costs were incurred 
solely to reduce the overall energy cost. Gulf States 
Utilities Company, 20 F.E.R.C. { 61,039 at 61,072 
(1982). 

13 Jd. Gulf States was followed in Delmarva 
Power & Light Company 21 R.E.R.C. { 61,050 (1982) 
See also Florida Power & Light Company, 16 
F.E.R.C. ¥ 61,168 at 61,375 (1981). 

“ Order 517, 52 F.P.C. at 1305. 
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purchases. The volume and prices of 
economic purchases, whether firm or 
interruptible, are dependent on a 
number of factors that are not readily 
predictable, such as the availability of 
capacity and the relative hourly 
incremental operating costs of sellers 
and buyers at the time transactions are 
made. It is therefore appropriate to 
include the demand or capacity charge 
component of economic purchases 
among the items for which base rates 
may be periodically adjusted. 

Flowing the demand component of 
economic purchase charges through the 
fuel clause will eliminate the estimation 
error problem and the subsequent 
potential for over- or underrecovery of 
estimated expenses. An overrecovery 
occurs if forecasted demand charges are 
greater than those actually incurred. All 
other things being equal, the result is 
rates higher than necessary to produce 
the return the Commission determined 
to be just and reasonable. An 
underrecovery occurs if a utility incurs 
more demand charges than were 
forecasted for economic purchases. The 
result is an inequity: the variable cost 
savings made possible by economic 
purchases are flowed to ratepayers, but 
the demand costs are borne by the 
company’s investors. Incorrect price 
signals are given to consumers in either 
case. 

The proposed rule would also 
eliminate any bias in favor of services 
that carry only energy charges. It is our 
intent to encourage utilities to make the 
lowest-cost economic power purchases 
without regard to the manner in which it 
is priced. As the discussion in the 
previous section makes clear, a 
purchase of energy and associated 
capacity may result in lower rates and 
more efficient fuel resource use than a 
purchase of only energy. If a utility is 
assured that it will recover the total cost 
of any economic purchase, there is no 
regulation-induced bias in favor of one 
type over another. 

The intent of the proposed rule is to 
allow automatic recovery of all costs 
only for an economic power purchase. 
Charges for reliability purchases will 
still have to be recovered through base 
rates. The proposal therefore sets out 
two criteria that a purchase must satisfy 
in order for capacity or reservation 
charges to receive fuel clause treatment. 

The first criterion is that the total cost 
of the purchase must be less than the 
buyer's total avoided variable cost. This 
is somewhat different than the 
“economic dispatch basis” criterion 
used in the present fuel clause 
regulation."* The economic dispatch 


* 18 CFR 35.14(a){2}{iii}(1982). 


standard requires that purchased energy 
be economic on an hourly basis in order 
for the net energy charges to be 
accorded fuel clause treatment.** 
However, the inclusion of capacity 
charges in fuel clause treatment requires 
a broader standard. The focus would no 
longer be hourly energy economies, but 
rather the overall savings produced by a 
purchase that may run longer than one 
hour. The proposed standard therefore 
considers whether a particular 
transaction produces overall net 
savings, i.e., whether total avoided 
variable costs are greater than the total 
cost of the purchase. 

The second criterion that a purchase 
would have to satisfy under the 


* proposed rule in order to recover 


capacity charges in fuel clause 
adjustments is that the buyer must have 
adequate reserve capacity net of all 
purchases where capacity charges are 
included in the fuel clause, i.e., 
independent of all economic purchases. 
If the buyer has adequate available 
reserve capacity either from its own 
system or other firm purchase contracts, 
then the transaction proposed for fuel 
clause treatment of capacity charges can 
be presumed to be for economy and not 
reliability reasons. The capacity charges 
for reliability purchases belong in base 
rates, not in fuel clause adjustments. 

A utility’s base rates include a return 
of and on the firm's investment in 
generating capacity, including reserves, 
as well as an estimate of expenses for 
reliability purchases. The estimate for 
reliability purchased power expenses 
should be set at a level that reflects 
planned capacity purchases and an 
amount of unplanned capacity 
purchases that assumes the reasonable 
performance of the utility’s generating 
units. Limiting the recovery of reliability 
purchase capacity charges to the 
estimate in base rates provides a utility 
with an incentive to properly maintain 
its generating units and to expeditiously 
restore them to service in the event of a 
forced outage. Allowing an automatic 
dollar-for-dollar recovery of those 
expenses may weaken that incentive. 

Furthermore, ratepayers are already 
paying in base rates for the capacity 
determined to be required to serve them. 
Automatic recovery of additional 
capacity charges would shift the risk of 
poor plant performance to consumers. 


** For example, an intersystem capacity purchase 
in which the maximum amount of associated energy 
is continuously scheduled into the buyer’s system, 
i.e., block-loaded, would not presently qualify for 
fuel clause treatment because such a purchase 
would not have been made with respect to hourly 
economies. See, e.g., Report of Designated Officer, 
Investigation into Wholesale Power Transactions 
During Time of Fuel Inadequacies, Docket No. 
ER78-367 (March 19, 1979), Appendix I, at 15-16. 
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We therefore propose to continue to 
exclude the capacity charges of all 
reliability purchases from the fuel 
clause. 

In order for the Commission to 
enforce the proposed regulation’s 
exclusion of capacity charges for 
reliability purchases from fuel clause 
adjustments, our auditors must have 
some guidance on how to distinguish a 
reliability from an economic purchase. 
This is not an easy task because the 
criteria used to determine the capacity 
required to meet system peak load and 
provide adequate reserves vary among 
utilities. There is no one “right” level of 
reliability. It would be presumptuous to 
establish a single targeted reliability 
level that would apply to all utilities 
under our jurisdiction to distinguish 
reliability from economic purchases. 

We are therefore proposing that 
electric utilities that intend to recover 
capacity costs in fuel clause 
adjustments be required to file a 
statemet that sets out the system reserve 
capacity criteria used for planning and 
operational purposes. The statments 
should be designed to enable the 
Commission's auditors to determine the 
capacity threshold at which the system 
operator will make a reliability 
purchase. Subsequent filings are 
required only if the capacity criteria 
change. 

Where such a capacity criteria 
statement is required by a state or local 
regulatory body, including a plant site 
licensing board, the statement filed with 
the Commission must be identical in 
relevent part to the one filed with that 
authority. 

Electric utilities that recover the 
capacity cost portion of purchased 
power expenses through fuel clause 
adjustments would have the burden of 
retaining sufficient reserve capacity 
data to demonstrate that a questionable 
purchase was solely for economy 
reasons. 

We propose to continue the present 
policy of permitting the energy charges 
of any purchase to be recovered through 
fuel clause adjstments if such energy 
displaces the buyer's higher cost 
generation. However, the present 
economic dispatch criterion would no 
longer be applicable. Instead, the energy 
charges of a purchase may be recovered 
through fuel clause adjustments to base 
rates if the total energy charges incurred 
are less than the buyer's total avoided 
variable costs during the purchase 
period. We propose to continue fuel 
clause treatment for these energy 
charges because it encourages buyers to 
minimize energy costs and keeps 
customer rates down. 
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IV. Regulatory Flexibility Act 
Certification. 


The Regulatory Flexibility Act 
(“RFA”) ‘7 requires an agency to prepare 
certain statements, descriptions, and 
analyses of a proposed rule which, if 
promulgated, would have a significant 
economic impact on a substantial 
number of small entities. The 
Commission is not required to make 
such analyses if a proposed rule would 
not have such an impact. 

“Small entity” is defined by section 
601(6) of the RFA. One element of the 
definition, the term “small business,” as 
defined by reference to Section 3 of the 
Small Business Act, '* is limited to an 
entity “which is independently owned 
and operated and which is not dominant 
in its field of operation.” ’® There are 
approximately 217 electric utilities in the 
United States within the jurisdiction of 
the Commission. Only about 20 of these 
could possibly be classified as small 
entities in terms of their size.”° In 
addition, because an electic utility 
typically is the exclusive supplier of 
electricity in its retail service territory, a 
utility of this size could not be described 
as “not dominant in its field of 
operation.” Thus, there is not a 
substantial number of entities which 
would be subject to this rule which 
could be classified as “small” under the 
RFA. 

As explained in Parts Ii and IH of this 
preamble, the proposed rule would 
remove a disincentive against utilities’ 
entering into economically 
advantageous purchases of electric 
power. Any economic impact of this rule 
on any utility which may be a small 
entity can therefore only be beneficial. 
And since the rule would allow capacity 
charges to be flowed through the fuel 
clause only if a purchase results in a net 
reduction in rates, the customers of all 
utilities to whom the proposed rule 
applies should also benefit by it. Thus, 
the economic impact on utilities and 
their customers will not be significant in 
terms of the overall purposes of the 
FRA. 

17 5 U.S.C. 601-612 (Supp. IV 1980). 

18 15 U.S.C. 632 (West Supp. 1982). See a/so the 
Small Business Administration's Small Business 
Sizes Standards, 13 C.F.R. Part 212 (1982). 

18 15 U.S.C.A. 632{a) (West Supp. 1962). 

20 For the purposes of this certification, we treat 
as small entities Class C and Class D utilities; that 
is, those utilities with operating revenues of $25,000 
or more per year, but less than $1,000,000. See 18 
C.F.R. Part 104 (1982), Uniform System of Accounts 
Prescribed bor Public Utilities and Licensees 
Subject to the Provisions of the Federal Power Act 
(Class C and Class D). For the types of electric 
utilities that the Commission regulates, this 
treatment seems more consistent with the purposes 
of the RFA than use of the standards set out in 13 
CFR 121.3-10{d) (1982). 


The proposed rule would also impose 
a one-time filing requirement (described 
in Part Ill of this preamble) on utilities 
which wish to take advantage of the 
money-saving opportunities the rule 
would offer them. (The rule would also 
require a utility to make a filing if it 
changes its reserve criteria. We expect 
that such filings will be infrequent since 
reserve criteria do not change often). 
This requirement of the proposed rule, 
which appears not to duplicate, overlap 
or conflict with other relevant Federal 
rules, would involve minimal expense. 
The Commission therefore certifies, 
pursuant to Section 605(b) of the RFA, 
that this rule, if promulgated, will not 
have a significant economic impact on a 
substantial number of small entities. 


V. Public Comment Procedures 


Interested parties are invited to 
submit written comments on the 
proposed rule to the Office of the 
Secretary, Federal Energy Regulatory 
Commission. 825, North Capitol Street, 
NE., Washington. D.C. 20426, on or 
before June 10, 1983. Comments should 
refer to Docket No. RM83-62-000 on the 
outside of the envelope and on all 
documents submitted to the 
Commission. The Commission intends 
that those participating in this 
proceeding should be able to examine 
and reply to initial comments made in 
response to this notice. Such reply 
comments must be submitted on or 
before July 11, 1983. 

Each party submitting comments 
should include his or her name and 
address and also the name, mailing 
address and telephone number to whom 
communications concerning the 
proposal may be addressed. Fourteen 
conformed copies should be submitted 
along with the original. Written 
Comments will be placed in the 
Commission's public files and will be 
available for public inspection at the 
Commission's Division of Public 
Information, Room 1000, 825 North 
Capitol Street NE., Washington, 20426 
(202/357-8055) during regular business 
hours. 


VL. Additional Questions 


The Commission wishes to solicit 
comments on the following question 
related to the proposed rule. Persons 
addressing these questions are 
requested, in their comments, to refer to 
these by number. 

1. Is the proposed filing procedue 
adequate to insure that the capacity 
charges for only economic purchased 
power are passed through the fuel 
clause? Are there practical alternatives? 
Is the information requested already 
filed with the Department of Energy? 
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2. Is there a readily calculable specific 
measure of reserve capacity adequacy 
that could be used to guide the 
Commission's auditors in lieu of the 
filing requirement? For example, a 
purchase whose total costs are less than 
the total avoided variable costs could be 
presumed to be for economy purposes if 
the buyer had a least a 15% reserve 
margin at the time the purchase began. 

3. Should the focus of the reserve 
criteria be available reserves or 
operating reserves? 

4. Is the information necessary to 
determine the generating capacity 
reserve status during a purchase period 
readily available? Where is such 
information available? How long is it 
retained? 

5. In determining whether to include 
the capacity cost of a purchase in the 
fuel clause, is the proper focus of 
reserve adequacy the time the purchase 
is initiated or the entire period of a 
purchase? 

6. Are there alternative tests to enable 
the Commission's auditors to distinguish 
between economy and reliablility 
purchases? 

7. Is a distinction between economy 
and reliability purchases necessary, or 
should the demand charges for any 
purchase that lowers variable costs be 
recovered through the fuel clause? 

8. What are the positive and negative 
considerations of allowing all purchased 
power expenses to be recovered through 
automatic adjustments to base rates? 
Specifically: 

a. How would such a policy affect an 
electric utility’s incentive to build and 
properly maintain efficient generating 
capacity? 

b. If all purchased power expenses are 
recovered through the fuel clause, 
should all intersystem sales revenue the 
be credited to base rates through the 
fuel clasuse? 

9. Is system lambda a suitable 
measure of avoided variable costs? Are 
there other measures that are suitable? 
If so, what are they? 

10. Should the capacity charges 
associated with long-term economic 
purchases, say 12 months duration; be 
excluded from fuel clause treatment? 


List of Subjects in 18 CFR Part 35 


Electric power rates, Electric utilities, 
Reporting and Recordkeeping 
Requirements. 

In consideration of the foregoing, the 
Commission proposes to amend Chapter 
I, Title 18, Code of Federal Regulation, 
as set forth below. 

(Federal Power Act, 16 U.S.C. 824d, 824e and 


825h (1976 & Supp. IV 1980); Department of 
Energy Organization Act, 42 U.S.C. 7171, 7172 





21166 


and 7173(c) (Supp. IV 1980); Executive Order 

12009, 3 CFR 142 (1978); 5 U.S.C. 553 (1976) 
By direction of the Commission 

Kenneth F. Plumb, 

Secretary. 


1. In Part 35, the Table of Contents is 
amended by revising the title of § 35.14 
to read as follows: 


PART 35—FILING OF RATE 
SCHEDULES 


Sec. 
7 * * * 
35.14 Fuel cost and economic purchased 
power adjustment clauses. 


2. In § 35.14, the title of § 35.14 and 
paragraphs (a)(1), the introductory text 
of (a)(2}, are revised and a new 
paragraph (a)(11) is added, to read as 
fcllows: 


Subpart C—Other Filing Requirements 


§ 35.14 Fuel cost and economic 
purchased power adjustment clauses. 

{a)* * * 

(1) The fuel clause shall be of the form 
that provides for periodic adjustments 
per kWh of sales equal to the difference 
between the fuel cost per kWh of sales 
in the base period and in the current 
period: 

Adjustment Factor= Fm/Sm—Fb/Sb 

Where: F is the expense of fossil and nuclear 
fuel and economic purchased power in 
the base (5) and current (m) periods; and 
S is the kWh sales in the base and 
current periods, all as defined below. 


(2) Fuel and economic purchased 
power costs (F) shall be the cost of: 


* * * . 


(iii) The charges associated with 
economic purchased power. Economic 
purchased power is energy purchased to 
substitute for energy that would have 
otherwise been generated at a higher 
total variable cost by the buyer. 
Capacity charges for economic 
purchased power may be included in 
fuel and economic purchased power 
costs (F) if the toatal cost of the 
purchase is less than the buyer's total! 
avoided variable cost for the duration of 
the purchase, and if the available 
reserve capacity of the buyer is 
adequate independent of all other 
purchases where the demand charges 
are included in F. Energy charges may 


be included if the total amount of energy 


charges incurred for a purchase is less 
than the buyer's total avoided variable 
costs for the duration of the purchase; 

and less 


* * + 7 


(11) A utility proposing to include 
Capacity charges in fuel and economic 
purchased power costs (F) under 


paragraph (a)(2)(iii) of this section shall 
amend its fuel cost adjustment clause so 
that it is consistent with paragraphs 
(a)(1) and (a)(2)(iii) of this section. Such 
amendment shall include a statement 
which explains the system reserve 
capacity criteria used by the utility for 
planning and operational purposes. The 
statement shall be designed to enable 
the Commission's auditors to determine 
the capacity threshold at which the 
system operator will make a reliability 
purchase. Where the utility filing the 
statement is required by a State or local 
regulatory body (including a plant site 
licensing board) to file a capacity 
criteria statement with that body, the 
system reserve capacity criteria in the 
statement filed with the Commission 
shall be identical to those contained in 
the statement filed with the State or 
local regulatory body. Any utility that 
changes its reserve capacity criteria 
shall, within 45 days of such change, file 
an amended fuel cost and economic 
purchased power adjustment clause to 
incorporate the new criteria. 

[FR Doc. 83-12335 Filed 5-10-83; 8:45 am] 

BILLING CODE 6717-01-M 


DEPARTMENT OF THE TREASURY 
internal Revenue Service 

26 CFR Part 1 

[LR-221-82] 


Public Approval and Information 
Reporting Requirements: Cross 
Reference to Temporary Regulations 


AGENCY: Internal Revenue Service, 
Treasury. 

ACTION: Notice of proposed rulemaking 
by cross-reference to temporary 
regulations. 





SUMMARY: In the Rules and Regulations 
portion of this Federal Register, the 
Internal Revenue service is issuing 
temporary regulations that relate to 
public approval and information 
reporting requirements applicable to 
certain issues of State and local 
government obligations. The text of 
those temporary regulations also serves 
as the basis for comments solicited by 
this proposed rulemaking. 

DATES: Written comments and requests 
to speak at the public hearing must be 
delivered by July 11, 1983. The 
regulations are proposed to be effective, 
in general, after December 31, 1982. 
ADDRESS: Send comments and requests 
for a public hearing to: Commissioner of 
Internal Revenue, Attention: CC:LR:T 
(LR-221-82), Washington, D.C. 20224. 
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FOR FURTHER INFORMATION CONTACT: 
George T. Magnatta of the Legislation 
and Regulations Division, Office of 
Chief Counsel, Internal Revenue 
Service, 1111 Constitution Avenue NW., 
Washington, D.C. 20224 (Attention: 
CC:LR:T) (202-566-3288). 


SUPPLEMENTARY INFORMATION: 
Background 


The temporary regulations in the 
Rules and Regulations portion of this 
issue of the Federal Register amend Part 
5f of Title 26 of the Code of Federal 
Regulations. The proposed regulations 
incorporate the temporary regulations. 
The proposed regulations, if adopted, 
would be added to Part 1 of Title 26 of 
the Code of Federal Regulations. Section 
5f.103-2 of the Temporary regulations 
would become § 1.103-17, and §5f.103-3 
would become § 1.103-18, and §§ 5f.103- 
2 and 5f.103-3 would be deleted. 

The proposed regulations relate to the 
public approval and information 
reporting requirements under new Code 
section 103 (k) and (1), which are 
applicable to certain issues of State and 
local government obligations. These 
provisions were added to the Internal 
Revenue Code of 1954 by Section 215 of 
the Tax Equity and Fiscal Responsibility 
Act of 1982 (Pub. L. 97-248; 96 stat. 324, 
468). The proposed regulations are to be 
issued under the authority contained in 
section 7805 of the Internal Revenue 
Code of 1954 (68A State. 917; 26 U.S.C. 
7805). For the text of the temporary 
regulations, see FR Doc. 83-12659 (T.D. 
7892) published in the Rules and 
Regulations portion of this issue of the 
Federal Register. The preamble to the 
temporary regulations providles a 
substantive description. 


Non-Application of Executive Order 
12291 


The Commissioner has determined 
that this proposed regulation is not 
subject to review under Executive Order 
12291 or the Treasury and OMB 
implementation of the Order dated April 
28, 1982. 


Regulatory Flexibility Act 


Although this document is a notice of 
proposed rulemaking, which solicits 
public comment, the Internal Revenue 
Service has concluded that the 
regulations proposed herein are 
interpretative and that the notice and 
public procedure requirements of 5 
U.S.C. 553 do not apply. Accordingly, 
these proposed regulations do not 
constitute regulations subject to the 
Regulatory Flexibility Act (5 U.S.C. 
Chapter 6). 
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Comments and Requests for a Public 
Hearing 


Before adopting these proposed 
regulations consideration will be given 
to any written comments that are 
submitted (preferable seven copies to 
the Commissioner of Internal Revenue. 
All comments will be available for 
public inspection and copying. 

A public hearing will be held upon 
written request to the Commissioner by 
any person who has submitted written 
comments. If a public helaring is held, 
notice of the time and place will be 
published in the Federal Register . 


Drafting Information 


The principal author of these 
proposed regulations is George T. 
Magnatta of the Office of Chief Counsel, 
Internal Revenue Service. However, 
personnel from other offices of the 
Internal Revenue Service and Treasury 
Department participated in developing 
the regulation, both on matters of 
substance and style. 


List of Subjects In 26 CFR 1.61 Through 
1.281-4 

Income taxes, Taxable income, 
deductions, Exemptions. 
Roscoe L. Egger, Jr., 
Commissioner of Internal Revenue. 
(FR Doc. 83-12660 Filed 5-6-83; 4:27 pm] 
BILLING CODE 4820-01-M 





26 CFR Parts 20 and 301 
[LR-209-76] 


Special Lien for Estate Taxes Deferred 
Under Section 6166 or 6166A 

AGENCY: Internal Revenue Service, 
Treasury. 

ACTION: Notice of proposed rulemaking. 





SUMMARY: This document contains 
proposed regulations relating to special 
liens for deferred estate taxes. Changes 
to the applicable law were made by the 
Tax Reform Act of 1976, the Revenue 
Act of 1978, and the Economic Recovery 
Tax Act of 1981. The regulations would 
provide the public with the guidance 
needéd to comply with the law and 
would affect those estates electing a 
special lien in favor of the United States 
on property as security for deferred 
payments of estate tax. 

DATES: Written comments and requests 
for a public hearing must be delivered or 
mailed by July 11, 1983. The 
amendments are generally proposed to 
be effective for estates of decedents 
dying after December 31, 1976. The 
amendments necessitated by the 
Economic Recovery Tax Act of 1981 are 


proposed to be effective for estates of 
decedents dying after December 31, 
1981. 

AppRESsS: Send comments and requests 
for a public hearing to: Commissioner of 
Internal Revenue, Attention: CC:LR:T 
(LR-209-76), Washington, D.C. 20224. 
FOR FURTHER INFORMATION CONTACT: 
Neil W. Zyskind of the Legislation and 
Regulations Division, Office of the Chief 
Counsel, Internal Revenue Service, 1111 
Constitution Avenue, NW., Washington, 
D.C. 20224, Attention: CC:LR:T, (202) 
566-4336, not a toll-free call. 


SUPPLEMENTARY INFORMATION: 


Background 


This document contains proposed 
amendments to the Estate Tax 
Regulations (26 CFR Part 20) and to the 
Procedure and Administration 
Regulations (26 CFR Part 301) under 
section 6324A of the Internal Revenue 
Code of 1954 (Code). These amendments 
are proposed to reflect the amendments 
made to the Code by section 2004(d) of 
the Tax Reform Act of 1976 (Pub. L. 94~ 
455, 90 Stat. 1868); section 702(e) of the 
Revenue Act of 1978 (Pub. L. 95-600, 92 
Stat. 2929); and section 422 of the 
Economic Recovery Tax Act of 1981 
(Pub. L. 97-34, 95 Stat. 316). These 
regulations are to be issued under the 
authority contained in Code sections 
6324A(a) (90 Stat. 1868; 26 U.S.C. 
6324a(a)) and 7805 (68A Stat. 917; 26 
U.S.C. 7805). 


Explanation of Provisions 


The purpose of section 6324<A is to 
permit the executor of a decedent's 
estate to elect a lien on section 6166 
property in favor of the United States in 
lieu of a bond or personal liability if an 
election under section 6166 or 6166A (as 
in effect prior to its repeal by the 
Economic Recovery Tax Act of 1981) 
was made. The election under section 
6324A will not be effective unless all 
parties having an interest in the 
property subject to the lien sign an 
agreement in which they consent to the 
creation of the lien. The agreement is to 
be attached to the notice in which the 
lien under section 6324A is elected. The 
election may be filed at anytime prior to 
payment of the full amount of the estate 
tax and interest due. Regulations 
concerning the election of and 
agreement to the special lien under 
section 6324A are found in § 301.6324A- 
1. The amendments contained in these 
proposed regulations complete the task 
of clarifying the provisions contained in 
section 6324A. 

Proposed §§ 20.6324A-1(b) (1) and (2) 
define the term “section 6166 lien 
property” and determine the maximum 


21167 


value of the property which the district 
director may require as section 6166 lien 
property. Proposed § 20.6324A-1 (b)(3) 
indicates when the district director may 
require additional property to be subject 
to the lien under section 6324A. 
Proposed § 20.6324A-1(c) discusses the 
period and priorities of a section 6324A 
lien. 


Regulatory Flexibility Act and Executive 
Order 12291 


The Commissioner of Internal 
Revenue has determined that this 
proposed rule is not a major rule as 
defined in Executive Order 12291 and 
that a Regulatory Impact Analysis is 
therefore not required. Although this 
document is a notice of proposed 
rulemaking which solicits public 
comment, the Internal Revenue Service 
has concluded that the regulations 
proposed herein are interpretative and 
that the notice and public procedure 
requirements of 5 U.S.C. 553 do not 
apply. Accordingly, these proposed 
regulations do not constitute regulations 
subject to the Regulatory Flexibility Act 
(5 U.S.C. chapter 6). 


Comments and Requests for a Public 
Hearing 


Before adopting these proposed 
regulations, consideration will be given 
to any written comments that are 
submitted (preferably seven copies) to 
the Commissioner of Internal Revenue. 
All comments will be available for 
public inspection and copying. A public 
hearing will be held upon written 
request to the Commissioner by any 
person who has submitted written 
comments. If a public hearing is held, 
notice of the time and place will be 
published in the Federal Register. 


Drafting Information 


The principal author of these 
proposed regulations is Neil W. Zyskind 
of the Legislation and Regulations 
Division of the Office of Chief Counsel, 
Internal Revenue Service. However, 
personnel from other offices of the 
Internal Revenue Service and Treasury 
Department participated in developing 
the regulation, both on matters of 
substance and style. 


List of Subjects 

26 CFR Part 20 
Estate taxes. 

26 CFR Part 301 


Administrative practice and 
procedure, Bankruptcy, Courts, Crime, 
Employment taxes, Estate taxes, Excise 
taxes, Gift taxes, Income taxes, 
Investigations, Law enforcement, 
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Penalties, Pensions, Statistics, Taxes, 
Disclosure of information, Filing 
requirements. 


Proposed Amendments to the 
Regulations 


PART 20—[ AMENDED] 


The proposed amendments to 26 CFR 
Parts 20 and 301 are as follows: 


§ 20.2204—1 [Amended] 

Paragraph 1. Section 20.2204-1 is 
amended as follows: 

(a) Paragraph (a) is amended by 
removing the phrases “(1 year with 
respect to the estate of a decedent dying 
before January 1, 1974)” and “(1 year if 
applicable)” wherever they appear. 

(b) Paragraph (b) is amended by 
removing the phrases “(1 year with 
respect to the estate of a decedent dying 
before January 1, 1974)” and “(or 1 year 
period if applicable)” wherever they 
appear. 

Par. 2. A new § 20.2204-3 is added 
immediately following § 20.2204-2 to 
read as set forth below. 


§ 20.2204-3 Special rules for estates of 
decedents dying after December 31, 1976; 
special lien under section 6324A. 

For purposes of § 20.2204~1(b) and 
§ 20.2204—2(b), in the case of a decedent 
dying after December 31, 1976, if the 
executor elects a special lien in favor of 
the United States under section 6324A, 
relating to special lien for estate tax 
deferred under section 6166, such lien 
shall be treated as the furnishing of a 
bond with respect to the amount for 
which the time for payment has been 
extended under section 6166. If an 
election has been made under section 
6324A, the executor may not substitute a 
bond pursuant to section 2204 in lieu of 
that lien. If a bond has been supplied 
under section 2204, however, the 
executor may, by filing a proper notice 
of election and agreement, substitute a 
lien under section 6324A for any part or 
all of such bond. See §§ 20.6324A-1 and 
301.6324A-1 for rules relating to special 
liens under section 6324A. 

Par. 3. Section 20.6324A-1 is revised to 
read as set forth below. 


§ 20.6324A-1 Special lien for estate tax 
deferred under section 6166 or 6166A. 

(a) Jn general. If the executor of an 
estate of a decedent dying after 
December 31, 1976, makes an election 
under section 6166 or 6166A (as in effect 
prior to its repeal by the Economic 
Recovery Tax Act of 1981) to defer the 
payment of estate tax, the executor may 
make an election under section 6324A. 
An election under section 6324A will 
cause a lien in favor of the United States 
to attach to the estate's section 6166 lien 


property, as defined in paragraph (b)(1) 
of this section. This lien is in lieu of the 
bonds required by sections 2204 and 
6165 and in lieu of any lien under 
section 6324 on the same property with 
respect to the same estate. The value of 
the property which the district director 
may require under section 6324A as 
section 6166 lien property may not 
exceed the sum of the deferred amount 
(as defined in paragraph (e)(1) of this 
section) and the required interest 
amount (as defined in paragraph (e)(2) 
of this section). The unpaid portion of 
the deferred amount (plus any unpaid 
interest, additional amount, addition to 
tax, assessable penalty, and cost 
attributable to the deferred amount) 
shall be a lien in favor of the United 
States on the section 6166 lien property. 
See § 301.6324A-1 of this chapter 
(Regulations on Procedure and 
Administration) for provisions relating 
to the election of an agreement to the 
special lien for estate tax deferred under 
section 6166 or 6166A (as in effect prior 
to its repeal by the Economic Recovery 
Tax Act of 1981). 

(b) Section 6166 lien property.—{1) In 
general. Section 6166 lien property 
consists of those interests in real] 
personal property designated in the 
agreement referred to in section 6324A 
(c) (see paragraph (b) of § 301.6324A-1 
of this chapter). An interest in property 
may be designated as section 6166 lien 
property only to the exteni such interest 
can be expected to survive the deferral 
period (as defined in paragraph (e) (3) of 
this section). Property designated, 
however, need not be property included 
in the decedent's estate. 

(2) Maximum value of required 
property. The fair market value of the 
property required by the district director 
to be designated as section 6166 lien 
property with respect to any estate shall 
not be greater than the sum of the 
deferred amount and the required 
interest amount, as these terms are 
defined in paragraphs (e) (1) and (2) of 
this section. However, the parties to the 
agreement referred to in section 6324A 
(c) may voluntarily designate property 
having a fair market value in excess of 
that sum. The fair market value of the 
section 6166 lien property shall be 
determined as of the date prescribed in 
section 6151(a) (without regard to any 
extension) for payment of the estate tax. 
Such value must take into account any 
encumbrance onthe property (such as a 
mortgage or a lien under section 6324B). 

(3) Additional lien property may be 
required. If, at any time, the unpaid 
portion of the deferred amount and the 
required interest amount exceeds the 
fair market value of the section 6166 lien 
property, the district director may 
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require the addition of property to the 
agreement in an amount up to such 
excess. When additional property is 
required, the district director shall make 
notice and demand upon the agent 
designated in the agreement setting forth 
the amount of additional property 
required. Property having the required 
value (or other security equal to the 
required value) must be added to the 
agreement within 90 days after notice 
and demand from the district director. 
Failure to comply with the demand 
within the 90-day period shall be treated 
as an act accelerating payment of 
installments under section 6166(g) or 
6166(h) (as in effect prior to its repeal by 
the Economic Recovery Tax Act of 
1981). 

(4) Partial substitution of bond. See 
paragraph (c) of § 301.6324A-—1 of this 
chapter for rules relating to the partial 
substitution of a bond for the lien where 
the value of property designated as 
section 6166 lien property is less than 
the amount of unpaid estate tax plus 
interest. 

(c) Special rules.—{1) Period of lien. 
The lien under section 6324A arises at 
the earlier of the date— 

(i) The executor is discharged from 
liability under section 2204; or 

(ii) Notice of lien is filed in 
accordance with § 301.6323 (f)-1 of this 
chapter. 


The section 6324A lien continues until 
the liability for the deferred amount is 
satisfied or becomes unenforceable by 
reason of lapse of time. The provisions 
of § 301.6325-1 (c), relating to release of 
lien or discharge of property, shall apply 
to this paragraph (c)(1). 

(2) Requirement that lien be filed. The 
lien imposed by section 6324A is not 
valid against a purchaser (as defined in 
paragraph (f) of § 301.6323 (h)-1, holder 
of a security interest (as defined in 
paragraph (a) of § 301.6323 (h)—1), 
mechanic's lienor (as defined in 
paragraph (b) of § 301.6323 (h)—1), or 
judgment lien creditor (as defined in 
paragraph (g) of § 301.6323 (h)-1) until 
notice of the lien is filed. Once filed, the 
notice of lien remains effective without 
being refiled. 

(3) Priorities. Although a notice of lien 
under section 6324A has been properly 
filed, that lien is not valid— 

(i) To the extent provided in section 
6323(b)(6), relating to real property tax 
and special assessment liens, regardless 
of whether such liens came into 
existence before or after the filing of the 
notice of Federal tax lien; 

(ii) In the case of any real property 
subject to a lien for repair or 
improvement, as against a mechanic's 
lienor, provided that such lien came into 





. 
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existence before the notice of tax lien 
was filed; and ‘ 

(iii) As against any security interest 
set forth in section 6323(c)(3), relating to 
real property construction or 
improvement financing agreements, 
regardless whether such security 
interest came into existence before or 
after the filing of the notice of tax lien. 
However, paragraphs (c) (3) (ii) and (iii) 
of this section shall not apply to any 
security interest that came into 
existence after the date of filing of 
notice (in a manner similar to a notice 
filed under section 6323(f)) that payment 
of the deferred amount has been 
accelerated under section 6166(g) or 
6166A(h) (as in effect prior to its repeal 
by the Economic Recovery Tax Act of ° 
1981). 

(d) Release or discharge of lien. For 
rules relating to release of the lien 
imposed by section 6324A or discharge 
of the section 6166 lien property, see 
section 6325 and § 301.6325-1 of this 
chapter. 

(e) Definitions. For purposes of 
section 6324A of this section— 

(1) Deferred amount. The deferred 
amount is the aggregate amount of 
estate tax deferred under section 6166 or 
6166A (as in effect prior to its repeal by 
the Economic Recovery Tax Act of 1981) 
(determined as of the date prescribed by 
section 6151(a) for payment of the estate 
tax). 

(2) Required interest amount. The 
required interest amount is the aggegate 
amount of interest payable over the first 
four years of the deferral period. For 
purposes of computing the required 
interest amount, the interest rate 
prescribed by section 6621 in effect on 
the date prescribed by section 6151(a) 
for payment of the estate tax shall be 
used for computing the interest for the 
first four years of the deferral period. 
The 4-percent interest rate prescribed by 
section 6601(j) shall apply to the extent 
provided in that section. For purposes of 
computing interest during deferral 
periods beginning after December 31, 


1982, interest shall be compounded 
daily. 

(3) Deferral period. The deferral 
period is the period for which the 
payment of tax is deferred pursuant to 
the election under section 6166 or 6166A 
(as in effect prior to its repeal by the 
Economic Recovery Tax Act of 1981). 

(4) Application of definitions. In the 
case of a deficiency, a separate deferred 
amount, required interest amount, and 
deferral period shall be determined as of 
the due date of the first installment after 
the deficiency is prorated to 
installments under section 6166 or 6166A 
(as in effect prior to its repeal by the 
Economic Recovery Tax Act of 1981). 


PART 301—[ AMENDED] 


§ 301.6324A-1 [Amended] 

Par. 4. Paragraphs (a), (b)(1)(iv), (b)(4), 
and (f) of § 301.6324A-1 are amended by 
adding the phrase “(as in effect prior to 
its repeal: by Economic Recovery Tax 
Act of 1981)” after each time the phrase 
“6166A” appears. 

Roscoe L. Egger, Jr., 
Commissioner of Internal Revenue. 
{FR Doc. 83-12668 Filed 5-10-83; 8:45 am] 
BILLING CODE 4830-01-M 


DEPARTMENT OF THE INTERIOR 
Fish and Wildlife Service 
50 CFR Part 17 


Endangered and Threatened Wildlife 
and Plants; Proposal To Delist 
Kangaroos; Public Hearing 


AGENCY: Fish and Wildlife Service, 
Interior. 


ACTION: Notice of public hearing. 


summary: At the request of the Animal 
Protection Institute of America, the 
Service is holding a public hearing on its 
April 8, 1983, proposed rule (48 FR 
15426) to remove the red (Macropus 
rufus), eastern gray (Macropus 
giganteus), and the western gray 
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(Macropus fuliginosus) kangaroos from 
any classification pursuant to the 
Endangered Species Act of 1973. 


DATE: The public hearing will be held on 
Monday, June 6, 1983, commencing at 
9:00 AM. 


aAppress: The public hearing will be 
held in Room 8068, Main Interior 
Department Building, 18th and C Streets 
NW., Washington, D.C. 


FOR FURTHER INFORMATION CONTACT: 
Mr. John L. Spinks, Jr., Chief, Office of 
Endangered Species, U.S. Fish and 
Wildlife Service, Washington, D.C. 
20240 (703/235-2771). 


SUPPLEMENTARY INFORMATION: Section 
4(b)(5)(E) of the Endangered Species 
Act, as amended, calls for the holding cf 
a public hearing when it is requested by 
any person, provided that such person 
files for the hearing within 45 days of 
the publication of a proposed rule to list, 
delist, or reclassify a species, or to 
designate or revise Critical Habitat. On 
April 15, 1983, the Animal Protection 
Institute of America formally notified 
the Service by letter that it requested a 
public hearing for the purpose of 
reviewing the Service's proposed rule of 
April 8, 1983, to remove the red, eastern 
gray, and western gray kangaroos from 
any classification pursuant to the 
Endangered Species Act. In compliance 
with this request, and with Section 
4(b)(5)(E) of the Act, the Service hereby 
notifies all interested individuals and 
parties that it will hold a public hearing 
on this issue at the time and place set 
forth above. All comments and 
statements presented at this hearing will 
be made part of the public record and 
will be considered before any final 
decision is made concerning the 
proposed rule. 


Dated: May 5, 1983. 
C. F. Layton, 
Acting Assistant Secretary for Fish and 
Wildlife Parks. 
[FR Doc. 83~-12343 Filed 5-10-83; 8:45 am] 
BILLING CODE 4310-55-M 
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Notices 
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This section of the FEDERAL REGISTER 
contains documents other than rules or 
proposed rules that are applicable to the 
public. Notices of hearings and 
investigations, committee meetings, agency 


ADMINISTRATIVE OFFICE OF THE 
UNITED STATES COURTS 


Board of Certification; Meeting 


AGENCY: Board of Certification, United 
States Courts of Appeals, Circuit 
Executive. 

ACTION: Notice of meeting of Board of 
Certification in Washington, D.C. on 
May 27, 1983, to interview applicants 
who are interested in being certified for 
the positions of circuit executive. 

Individuals who wish to serve as 
circuit executives in the United States 
judicial system must be certified as 
qualified by the statutorily created 
Board of Certification (28 U.S.C. Section 
332(f}). While certification is a 
prerequisite for appointment as circuit 
executive, it does not ensure 
employment. 

A personal interview with the Board 
is necessary for certification, and the 
Board cannot reimburse candidates for 
attendant travel expenses. 

Details on how to apply may be had 
by writing to: Board of Certification, 
Administrative Office of the U.S. Courts, 
Washington, D.C. 20544. 

The next meeting of the Board will be 
held in Washington, D.C. on May 27, 
Applications must be received well in 
advance in order to be considered for a 
possible appointment on this date. 
William E. Foley, 

Secretary of the Board of Certification and 
Director, Administrative Office of the U.S. 
Courts. 

{FR Doc. 83-12639 Filed 5-10-83; 8:45 am] 

BILLING CODE 2210-01-M 


DEPARTMENT OF AGRICULTURE 
Commodity Credit Corporation 


Commodity Credit Corporation Crops, 
1983 Wheat Program; Determinations 
Regarding the Proclamation of 1983 
Crop Program Provisions for Wheat 


AGENCY: Commodity Credit Corporation, 
USDA. 


ACTION: Notice of Determination of the 


decisions and rulings, delegations of 
authority, filing of petitions and 
applications and agency statements of 
organization and functions are examples 
of documents appearing in this section. 


1983 wheat loan and purchase rate, 
established (target) price, acreage 
reduction program, paid diversion 
program, and special grazing and haying 
program. 





SUMMARY: The purpose of this notice is 
to affirm the following determinations 
which have been made by the Secretatry 
of Agriculture on August 27, 1982 with 
respect to the 1983 crop of wheat: (1) 
The loan and purchase rate will be $3.65 
per bushel; (2) the established (target) 
price will be $4.30 per bushel; (3) an 
acreage reduction program for wheat 
will be in effect with a uniform 
reduction of 15 percent; (4) a cash land 
diversion program requiring a 5 percent 
reduction in addition to the 15 percent 
acreage reduction program with a 
payment of $2.70 per bushel; and (5) no 
set-aside or special haying and grazing 
program will be in effect. These 
determinations are made in accordance 
with Sections 107B, 107C, 109, and 110 of 
the Agricultural Act of 1949, as amended 
(hereinafter referred to as the ‘1949 
Act”). 


EFFECTIVE DATE: August 27, 1982. 


appress: Dr. Howard C. Williams, 
Director, Analysis Division, USDA- 
ASCS, Room 3741, South Building, P.O. 
Box 2415, Washington, D.C. 20013. 


FOR FURTHER INFORMATION CONTACT: 
Bruce R. Weber, Agricultural Marketing 
Specialist, Analysis Division, USDA- 
ASCS, P.O. Box 2415, Washington, D.C. 
20013 or call (202) 447-4146. The Final 
Regulatory Impact Analysis describing 
the options considered in developing 
this Notice of Determination is available 
on request from the above-named 
individual. 


SUPPLEMENTARY INFORMATION: This 
notice has been reviewed under USDA 
procedures established in accordance 
with Executive Order 12291 and 
Secretary’s Memorandum No. 1512-1 
and has been designated as “major”. It 
has been determined that these program 
provisions will result in an annual effect 
on the economy of $100 million or more. 


Federal Register 
Vol. 48, No. 92 


Wednesday, May 11, 1983 


The title and number of the federal 
assistance program that this notice 
applies to are: TITLE—Wheat 
Production Stabilization: Number 10.058 
and TITLE-Commodity Loans and 
Purchases: Number 10.051, as found in 
the Catalog of Federal Domestic 
Assistance. 

It has been determined that the 
Regulatory Flexibility Act is not 
applicable to this notice since there is 
no requirement that a notice of proposed 
rulemaking be published in accordance 
with 5 U.S.C. 553 or any other provision 
of law with respect to the subject matter 
of these determinations. 

This notice sets forth determinations 
with respect to the following issues 
which are briefly described: 

1. Loan and Purchase Level. Section 
107B(a) of the 1949 Act provides that the 
Secretary shall make available to 
producers loans and purchases for the 
1983 crop of wheat at such level, not less 
than $3.65 per bushel, as the Secretary 
determines will maintain the 
competitive relationship of wheat to 
other grains in domestic and export 
markets after taking into consideration 
the cost of producing wheat, supply and 
demand conditions, and world prices for 
wheat. 


2. Established (Target) Price. Section 
107B(b)(1)(C) of the 1949 Act provides 
that the 1983 crop established (target) 
price shall not be less than $4.30 per 
bushel. The Secretary may adjust this 
established price to reflect any change 
in (i) the average adjusted cost of 
production per acre for the two crop 
years immediately preceding the year 
for which the determination is made 
from (ii) the average adjusted cost of 
production per acre for the two crop 
years immediately preceding the year 
previous to the one for which the 
determination is made. 


3. Acreage Reduction Program (ARP). 
Sections 107B(e) (1) and (2) of the 1949 
Act require that the Secretary provide 
for a combination of an acreage 
reduction program and a land diversion 
program under which the acreage 
planted to wheat for harvest on the farm 
would be limited to the acreage base for 
the farm reduced by a total of 20 
percent, consisting of a reduction of 15 
percent under the acreage reduction 
program and a reduction of 5 percent 
under the land diversion program. As a 
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condition of eligibility for loans, 
purchases, and payments on the 1983 
crop of wheat, the producers on a farm 
must comply with the terms and 
conditions of the combined acreage 
reduction and land diversion program. 
The acreage base to be used for a farm 
under the program for the 1983 crop of 
wheat shall be the same as the acreage 
base which was applicable to the farm 
under the acreage reduction program for 
the 1982 crop, adjusted to reflect 
established crop-rotation practices and 
to reflect such other factors as the 
Secretary determines should be 
considered in determining a fair and 
equitable base. If an acreage reduction 
program is in effect for any crop, the 
national program acreage, program 
allocation factor and the voluntary 
acreage reduction provisions are not 
applicable to such crop. The individual 
farm. program acreage shall be the 
acreage planted on the farm to wheat for 
harvest within the permitted wheat 
acreage for the farm. 

4. Set-Aside Program. Sections 107B(e) 
(1) and (3) of the 1949 Act provide that 
the Secretary may provide for a set- 
aside program if it is determined that the 
total supply of wheat, in the absence of 
such a program, will be excessive, 
taking into account the need for an 
adequate carryover to maintain 
reasonable and stable supplies and 
prices to meet a national emergency. 

5. Land Diversion Program. Section 
107B(e)(5) of the 1949 Act requires that 
the Secretary implement a land 
diversion program for the 1983 crop of 
wheat under which the Secretary shall 
make crop retirement and conservation 
payments to any producer of the 1983 
crop of wheat whose acreage planted to 
wheat for harvest on the farm is reduced 
so that to the extent that such acreage 
does not exceed wheat acreage base for 
the farm less an amount equivalent to 5 
percent of the wheat acreage base. This 
reduction in acreage is in addition to the 
15 percent reduction in wheat acreage 
based which is required under the 
acreage reduction program. Such cash 
land diversion payments shall be made 
in an amount which is computed by 
multiplying: (i) The diversion payment 
rate, by (ii) the farm program yield for 
the crop by (iii) the additional acreage 
diverted under the land diversion 
program. The:diversion payment rate 
shall be established by the Secretary at 
not less than $3.00 per bushel, except 
that the rate may be reduced up to 10 
percent if the Secretary determines that 
the same program objective could be 
achieved with the lower rate. The 
Secretary shall make not less than 50 
per centum of any payments under this 


paragraph to producers of the 1983 crop 
as soon as practicable after a producer 
enters into a land diversion contract 
with the Secretary and in advance of 
any determination of performance, but 
in no case prior to October 1, 1982. If a 
producer fails to comply with a land 
diversion contract after obtaining an 
advance payment under this paragraph, 
the producer shall repay the advance 
immediately and, in accordance with 
regulations issued by the Secretary, pay 
interest on the advance. 

6. The National Program Acreage 
(NPA). Section 107B(c)(1) of the 1949 Act 
provides that the Secretary shall 
proclaim an NPA for the 1983 crop of 
wheat not later than August 15, 1982. 
The NPA shall be the number of 
harvested acres of wheat the Secretary 
determines (on the basis of the weighted 
national average of the farm program 
payment yields for the 1983 crop) will 
produce the quantity (less imports) that 
the Secretary estimates will be utilized 
domestically and for exports during the 
1983/84 marketing year. The NPA 
provisions do not apply if an acreage 
reduction program is implemented for 
the 1983 crop of wheat. 

7. Voluntary Reduction Percentage. 
Section 107B(c)(3) of the 1949 Act 
provides that the 1983 individual farm 
program acreage of wheat which is 
eligible for payments shall not be 
reduced by application of an allocation 
factor (not less than 80 percent nor more 
than 100 percent) if the producer reduces 
the acreage of wheat planted for harvest 
on the farm from the 1983-crop 
established wheat acreage base by at 
least the percentage recommended by 
the Secretary in the proclamation of the 
NPA for the 1983 crop. If an acreage 
reduction program is implemented for 
the 1983 crop of wheat, the voluntary 
reduction percentage shall not be 
applicable to such crop. 

8. Grazing and Haying of Designated 
ARP Acreage. Section 107B(e)}(4) of the 
1949 Act provides the Secretary may 
permit all or any part of the 
conservation use acreage to be devoted 
to sweet sorghum, hay and grazing or 
the production of quar, sesame, 
safflower, sunflower, castor beans, 
mustard seed, crambe, plantago ovato, 
flaxseed, triticale, rye, or any other 
commodity, if it is determined that such 
crop production is needed to provide an 
adequate supply of such commodities, is 
not likely to increase the cost of price 
support program, and will not affect 
farm income adversely. 

9. Special Grazing and Haying 
Program. Section 109 of the 1949 Act 
provides that the Secretary is authorized 
to administer a special wheat acreage 
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grazing and haying program. If a special 
grazing and haying program is 
implemented, a producer shall be 
permitted to designate a portion of the 
acreage on the farm which the producer 
intends to plant to wheat, feed grains, or 
upland cotton for harvest, but not in 
excess of 40 percent thereof, or 50 acres 
whichever is greater. Such designated 
acreage shall be planted to wheat (or 
some other commodity other than corn 
or grain sorghum) and must be used by 
the producer for grazing purposes or hay 
rather than for commercial grain 
production. The Secretary shall pay the 
producer participating in this special 
program an amount determined by 
multiplying the farm program payment 
yield for wheat established for the farm, 
by the number of acres included in the 
special program, by a rate of payment 
determined by the Secretary to be fair 
and reasonable. Acreage which is 
included in the special program shall be 
in addition te any acreage which is 
included in any set-aside, reduced 
acreage or land diversion program. 

10. Offsetting Compliance. Section 
107B of the 1949 Act provides that the 
Secretary may implement offsetting 
compliance requirements as a condition 
of eligibility for program benefits. If 
offsetting compliance is required, 
operators and owners of farms would 
have to assure that all of farms in which 
they have an interest were in 
compliance with program requirements 
which are specified with respect to the 
wheat program, such as planting within 
the established wheat acreage bases or 
the normal crop acreage established for 
such farms, in order to be eligible for 
program benefits. 

11. Advance Payments. Section 107C 
of the 1949 Act requires that the 
Secretary shall make advance 
deficiency payments available to 
producers who participate in the 
acreage reduction programs, if the 
Secretary determines that deficiency 
payments will likely be made. 

If the Secretary establishes an acreage 
limitation or acreage set-aside program 
for the 1983 crop of wheat in accordance 
will section 107B(e) and determines that 
deficiency payments will likely be made 
for such commodity for such crop, the 
Secretary shall make available advance 
deficiency payments to producers who 
agree to participate in such program. 

In any case in which the deficiency 
payment payable to a producer for a 
crop, as finally determined by the 
Secretary under section 107B(b)(1), is 
less than the amount paid to the 
producer as an advance deficiency 
payment for the crop under this section, 
the producer shall refund an amount 
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equal to the difference between the 
amount advanced and the amount 
finally determined by the Secretary to 
be payable to the producers as a 
deficiency by the Secretary to be 
payable to the producers as a deficiency 
payment for the crop concerned. If the 
Secretary determines under section 
107B(b)(1), that deficiency payments will 
not be made available to producers on a 
crop with respect to which advance 
deficiency payments already have been 
made under this section, the producers 
who received such advance payments 
shall refund such payments. Any refund 
required shall be due at the end of the 
marketing year for the crop with respect 
to which such payments were made. If a 
producer fails to comply with the 
requirements under the acreage 
reduction of set-aside program involved 
(and, in the case of the 1983 crop of 
wheat, the requirements of the land 
diversion program involved) after 
obtaining an advance deficiency 
payment under this section, the 
producer shall repay immediately the 
amount of the advance, plus interest 
thereon in such amount as the Secretary 
shall prescribe by regulations. 

A notice that the Secretary was 
preparing to make determinations with 
respect to the 1983 crop of wheat was 
published in the Federal Register on 
May 25, 1982, (47 FR 22573) and 
provided for a 30-day comment period. 
The comment period was limited to 30 
days to allow the Secretary sufficient 
time to properly consider the comments 
received before the final program 
determinations are made. A total of 360 
comments were received from 36 states. 
Included in this total were comments 
from a national farm organization, 2 
national agribusinesses, and 6 members 
of Congress. A majority of the comments 
centered around the following eight 
issues: (1) The loan and purchase level; 
(2) the established (target) price; (3) an 
acreage reduction program (ARP); (4) a 
set-aside program; (5) a land diversion 
program (LDP); (6) permitting haying and 
grazing of conservation use agreage if an 
ARP is established; (7) the method used 
to establish acreage bases; and (8) 
whether to require offsetting compliance 
if an ARP is established. 

1. Loan and Purchase Level: With 
respect to the loan and purchase level, 
83% favored raising the level from the 
minimum statutory level, 16% favored 
the minimum level and 10% favored a 
lower level. Many of those commenting 
favored a price support level in a range 
of $3.60 to $7.30 per bushel. However, 
most of those commenting favored a 
loan and purchase level of $3.80 per 
bushel. 


2. Established “Target”’Price: With 
respect to the established (target) price, 
62% favored raising the target price 
above the statutory minimum of $4.30 
per bushel, while 11% favored no target 
price at all and 2% favored a lower 
target price. Most comments favored the 
$4.50 to $5.00 per bushel range for the 
target price. 

3. Acreage Reduction; Land Diversion 
or Set-Aside Program: Approximately 
85% of the comments favored an ARP, A 
LDP or a set-aside program. A majority 
(70%) favored an ARP, LDP, or some 
combination of the two. For the ARP, a 
majority favored either a 15 or 20 
percent reduction while the majority of 
those in favor of an LDP favored either a 
10 or 15 percent reduction. 
Approximately 25 percent favored APR/ 
LDP combinations with the majority of 
those favoring either a 10%/10% or 15%/ 
10% program. 

4. Haying and Grazing of 
Conservation Use Acreage: 
Approximately 87% of those commenting 
favored the haying and grazing of the 
conservation acreage if an ARP is 
established. 

5. Establishing Acreage Bases: With 
respect to establishing the wheat 
acreage bases, 21% favored using the 
total acreage cultivated on a farm, 17% 
favored using the 1982 base for both 
participants and non-participants in the 
program, 11% favored using as the base 
the normal crop acreage which has been 
established under prior programs, and 
the remainder of the comments specified 
other methods for establishing bases. 
However, all comments favored using 
some type of historical planted acreage 
as the base. 

6. Offsetting Compliance: With 
respect to offsetting compliance as a 
program requirements if an ARP is 
established, 53% opposed requiring it 
and 47% were in favor of offsetting 
compliance. 

A number of the determinations with 
respect to the wheat program are 
required to be made by Section 
107B(e)(1) of the 1949 Act not later than 
August 15 prior to the calendar year in 
which the crop is harvested. On July 14, 
1982, the Secretary announced by press 
release the various program 
determinations for the 1983 crop of 
wheat. However, the Omnibus Budget 
Reconciliation Act of 1982 amended the 
1949 Act which required that the 
Secretary change some of the previously 
announced program provisions. 
Therefore, on August 27, 1982, the 
Secretary announced by press release 
the new program provisions. The 
purpose of this n«tice is to affirm the 
program determinations which have 
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previously been announced on August 
27, 1982. Thus, it has been determined 
that no further public rulemaking is 
required which respect to the following 
determinations: 


Determinations 


1. Loan and Purchase Level: In 
accordance with Section 107B(a) of the 
1949 Act, it has ben determined that the 
loan and purchase rate for 1983-crop 
wheat is $3.65 per bushel since this level 
will best maintain the competitive 
relationship of wheat to other grains in 
domestic and foreign markets after 
taking into consideration the cost of 
producing wheat, supply and demand 
conditions, the world prices for wheat. 

2. Established “Target’’Price: In 
accordance with Section 107B(1)(C) of 
the 1949 Act, it has been determined 
that the established (target) price for 
wheat is $4.30 per bushel, which is the 
minumun statutory level. 

3. Acreage Reduction Program (ARP). 
In accordance with Section 107B(e)(2) of 
the 1949 Act, it has been determined 
that a 20 percent reduction shall be 
applicable to the acreage planted to 
wheat in 1983. Producers will be 
required to reduce their acreage bases 
by 15 percent for the acreage reduction 
program and 5 percent for the land 
diversion program for a total of a 20 
percent reduction. Producers will be 
required to reduce their acreage by the 
combined total of the acreage reduction 
and the land diversion program in order 
to be eligible for loans, purchases, and 
payments for the 1983 crop of wheat. 
The Secretary has determined that the 
total supply of wheat, in the absence of 
such limitations, will be excessive 
taking into account the need for an 
adequate carryover to maintain 
reasonable and stable supplies and 
prices and to meet a national 
emergency. This option was selected 
because it provides the best balance 
between the multiple objectives of 
providing adequate wheat supplies for 
domestic and foreign utilization, while 
maintaining adequate carryover stocks, 
supporting farm income, combating 
inflation, holding down Treasury costs 


_ and conserving natural resources. 


Land designated for conservation use 
must be cropland that was devoted to 
row crops or small grains in two of the 
last three years, except that for land to 
be designated that is in a summer fallow 
rotation, the requirement is one of the 
last two years. 

Eligible land on which permanent 
conservation practices were established 
in 1982 or a subsequent year will be 
eligible for designation as conservation 
use acreage under any acreage 
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reduction, set-aside, or diversion 
program authorized by the 1949 Act as 
long as the practice is maintained. These 
conservation practices will be eligible 
for cost-sharing payment under the 
Agricultural Conservation Program. 

4. Set-Aside Program. In accordance 
with Sections 107B(e) (1) and (3) of the 
1949 Act, it has been determined that 
there will be no set-aside program for 
the 1983 crop of wheat. 

5. Land Diversion Program (LDP). In 
accordance with Section 107B(e)(5) of 
the 1949 Act, it has been determined 
that land diversion payments are 
necessary to assist in adjusting the total 
national acreage of wheat to desirable 
goals. Therefore, such payments will be 
made for the 1983 crop of wheat at $2.70 
per bushel times the program yield times 
the acreage diverted for the 5 percent 
land diversion program. 

6. National Program Acreage. In 
accordance with Section 107B(c)(1) of 
the 1949 Act, it has been determined 
that the NPA will not be applicable for 
the 1983 crop of wheat since an acreage 
reduction program has been announced. 

7. Voluntary Reduction Percentage. In 
accordance with Section 107B(c)(3) of 
the 1949 Act, it has been determined 
that the voluntary reduction percentage 
will not be applicable for the 1983 crop 
of wheat since an acreage reduction 
program has been announced. 

8. Grazing and Haying of Designated 
APR Acreage. In accordance with 
Section 107B(e)(4) of the Act, it has been 
determined that wheat producers shall 
not be permitted to hay or plant 
alternate crops on the designated ARP 
acreage. Grazing of the conservation use 
acreage will be authorized during the six 
principal non-growing months as 
determined by the State ASC 
committees. 

9. Special Haying and Grazing 
Program. In accordance with Section 109 
of the 1949 Act, it has been determined 
that there will be no special haying and 
grazing program for the 1983 crop of 
wheat. 

10. Offsetting Compliance. Offsetting 
compliance will not be required as a 
condition of eligibility in order for a 
wheat producer to participate in the 
1983 acreage reduction and land 
diversion programs. 

11. Advance Payments. Producers, at 
the time they sign up for the program, 
may request an advance of 50 percent of 
the diversion payment and of any 
projected deficiency payment. The rate 
of the advance payment for the 
deficiency payment portion will be 32.5 
cents per bushel, which is 50 percent of 
the estimated 1983 deficiency payment 

rate. A producer accepting an advance 
payment, but who later does not comply 


with program provisions, must refund 
the amount of the advance payment 
with interest. Interest charged will be 
the rate in effect for commodity loans on 
the date of the advance payment, plus 
five percentage points. 


(Secs. 107B, 107C, 109, 1001; 95 Stat. 1221, as 
amended 96 Stat. 966, 91 Stat. 950, as 
amended, (7 U.S.C. 1445b-1, 1445d. and 
1309)). 

Signed in Washington, D.C., May 5, 1983. 
Everett Rank, 
Executive Vice President, Commodity Credit 
Corporation. 
[FR Doc. 83-12658 Filed 5-10-83; 8:45 am} 
BILLING CODE 3410-05-M 


DEPARTMENT OF COMMERCE 


Economic Development 
Administration 


Applications For Loan Guarantees 


AGENCY: Economic Development 
Administration (EDA), Commerce. 


ACTION: Notice. 


SUMMARY: The Economic Development 
Administration (EDA) announces that 
applications by private lending 
institutions are now being accepted, and 
EDA may approve the guarantee of up to 
90% of the principal and interest of loans 
to be made to private borrowers for the 
purchase of fixed assets and/or for 
working capital purposes. 

DATE: Effective date: May 11, 1983. 

FOR FURTHER INFORMATION CONTACT: 

For Connecticut, Delaware, District of 
Columbia, Maine, Maryland, 
Massachusetts, New Hampshire, New 
Jersey, New York, Pennsylvania, 
Pureto Rico, Rhode Island, Verment, 
Virginia, Virgin Islands, and West 
Virginia: Edward J. Morris, Chief, 
Business Loans Division, Philadelphia 
Regional Office, Federal Reserve Bank 
Building, 105 North 7th Street, Room 
600, Philadelphia, Pennsylvania 19106 
(215) 597-7538. 

For Alabama, Florida, Georgia, 
Kentucky, Mississippi, North Carolina, 
South Carolina, and Tennessee: M. 
Fred Coon, Chief, Business Loans 
Division, Atlanta Regional Office, 
1365 Peachtree Street, NE., Suite 700, 
Atlanta, Georgia 30309 (404) 881-2841. 

For Illinois, Indiana, Michigan, 
Minnesota, Ohio, and Wisconsin: 
Donald Goostrey, Chief, Business 
Loans Division, Chicago Regional 
Office, 175 West Jackson Boulevard, 
Suite A-1630; Chicago, Illinois 60604, 
(312) 353-8569. 

For Arkansas, Louisiana, New Mexico, 
Oklahoma, and Texas: Henry N. 
Troell, Chief, Business Loans Division, 
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Austin Regional Office, American 
Bank Tower, Suite 600, 221 West Sixth 
Street, Austin, Texas 78701, (512) 482- 
5217. 

For Colorado, Iowa, Kansas, Missouri, 
Montana, Nebraska, North Dakota, 
South Dakota, Utah and Wyoming: 
Chief, Business Loans Division, 
Denver Regional Office, Tremont 
Center, 333 West Colfax Avenue, 
Denver, Colorado 80206 (303) 837- 
4403. 

For Alaska, America Samoa, Arizona, 
California, Guam, Hawaii, Idaho, 
Nevada, Oregon, and Washington: 
Allan Kozu, Chief, Business Loans 
Division, Seattle Regional Office, Lake 
Union Building, 1700 Westlake 
Avenue North, Seattle, Washington 
98109 (206) 442-4730. 


SUPPLEMENTARY INFORMATION: 


A. Amount of Funding Available 


Total commitments to guarantee loans 
not to exceed $150 million of contingent 
liability for loan principal; total 
commitments to guarantee loans to steel 
companies not to exceed $20 million of 
contingent liability for loan principal are 
available in fiscal year 1983, which ends 
September 30, 1983. 


B. Type of Financial Assistance 


The Economic Development 
Administration will entertain 
applications for the guarantee of 
financial assistance to aid in financing, 
within an eligible area, the purchase or 
development of land and facilities 
(including machinery and equipment) for 
industrial or commercial usage, 
including the construction of new 
buildings, the rehabilitation of 
abandoned or unoccupied buildings, and 
the alteration, conversion or 
enlargement of existing buildings by 
guaranteeing loans made to private 
borrowers by private lending 
institutions, for any of the purposes 
referred to in this paragraph or for 
working capital purposes upon 
application of such institution and upon 
such terms and conditions as the 
Secretary of Commerce may prescribe, 
except that no such guarantee shall at 
any time exceed 90 per centum of the 
amount of the outstanding unpaid 
balance of such loan. 


C. Conditions of Assistance 


1. Applications shall be submitted 
only by private lending institutions (“the 
applicant’) for the guarantee of loans to 
private borrowers. EDA will work with 
the applicant in the preparation and 
submission of an application. Borrowers 
and other third parties shall work with 
the applicant in the origination, 
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preparation and submision of an 
application. 

2. The project for which financial 
assistance is sought must be reasonably 
calculated to provide more than a 
temporary alleviation of employment or 
underemployment within the eligible 
area wherein it is or will be located. 
Moreover, assistance will normally be 
limited to projects entaining Federal 
Government investment exposure of 
$10,000 or less per job created or saved. 


3. No loan shall be guaranteed unless ~ 


it is determined that there is reasonable 
assurance of repayment, and that there 
is adequate collateral to support the 
loan. The applicant must explain why it 
is reasonably sure that the borrower will 
be able to repay the loan, and provide 
such documentation as EDA may 

require to support that conclusion. 

4. Subject to section 701(5) of the 
Public Works and Economic 
Development Act of 1965, as amended, 
(“the Act”), no guarantee, including 
renewals or extensions thereof, can 
exceed a period of twenty-five years. 
But ordinarily a fixed asset guaranteed 
loan cannot exceed the weighted 
average useful life of the project fixed 
assets. Further, the term of the 
guaranteed working capital loan 
generally cannot exceed five years, and 
the loan should be amortized in full 
during its term. 

5. No guarantee shall be extended 
when EDA determines that the interest 
rate is excessive. Although EDA will not 
establish administrative ceilings on 
interest rates for guaranteed loans, it 
may require the applicant to submit 
information to support the rate charged. 

6. The applicant must include forms: 
(a) signed by the borrower assuring that 
the financial assistance will not be used 
to relocate from one labor area to 
another; (b) evidencing approval of the 
application by an agency or 
instrumentality of the State or political 
subdivision in which the project is 
located; and (c) evidencing specific 
findings by the local authority that the 
project is consistent with an Overall 
Economic Development Program 
approved by EDA. 

7. The portion of the loan that is not 
guaranteed by EDA must be at risk 
throughout the life of the loan. This 
precludes the applicant from obtaining a 
guarantee on the unguaranteed portion 
of the loan either directly or indirectly, 
including but not limited to 
compensating balances. 

8. EDA will ordinarily not provide 
over $10 million of face value loan 
guarantee assistance to a single firm. 
EDA will ordinarily not accept 
applications for guarantees of loans 
with a face value of $550,000 or less. 


9. Pursuant to the authority of Office - 
of Management and Budget Circular A- 
70, EDA will charge a guaranty fee of 
oné half of one percent per annum of the 
outstanding EDA contingent liability, 
payable on a quarterly basis. 

10. For guaranteed fixed assets loans, 
EDA requires an equity contribution of 
at least fifteen percent (15%) of the 
aggregate project cost. This requirement 
may be satisfied through the 
contribution of equity capital, or the 
contribution of the proceeds of a 
standby loan which would ordinarily be 
repayable only after the loan guaranteed 
by EDA has been paid in full, and if 
such standby loan is secured, the 
security shall be subordinate and 
inferior to the lien or liens securing the 
loan guaranteed by EDA. 

For guaranteed working capital loans, 
in addition to the requirements 
contained in 13 CFR 306.14 (c), EDA 
requires the firm to have a minimum 
equity position of at least 20% of the 
firm's total debt (including all debt 
associated with the proposed project), or 
contribute at least 15%-of working 
capital requirements through new equity 
contributions. 

11. Fees and charges levied for 
services provided by a party with no 
interest in the applicant in conjunction 
with the origination or preparation of a 
loan are an allowable project cost, if the 
amount of the levy is found to be 
reasonable and appropriate. These 
levies are generally related to 
accounting, legal, engineering, appraisal, 
or packaging services. “Finder's fees” 
will not be considered appropriate and 
are not an allowable project cost. 
Payment of fees and charges may not be 
contingent upon loan approval. EDA will 
require full disclosure of all fees and 
charges. 

12. EDA may guarantee up to 90% of 
the face value of a loan. However, the 
applicant shall submit to EDA 
justification for the percent guarantee 
requested, including why a lesser 
guarantee percent would not be 
acceptable. EDA shall give priority 
consideration to those projects which 
propose an EDA guarantee of 75% or 
less. 

13. Ordinarily, EDA will not accept an 
applicant for a loan guarantee from an 
applicant who has existing financing 
extended to the borrower. Such 
relationships could create conflicts of 
interest inconsistent with EDA's 
interests in the applicant's servicing of 
the loan for which a guarantee is sought. 

14. An independent technical and 
economic feasibility report will be 
required for applications for new 
ventures involving a total project cost uf 
$1 million or more; an independent 
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economic feasibility report will be 
required for applications for projects 
involving tourism or recreational 
facilities. 


D. Information To Be Submitted by the 
Applicant 


Appropriate evidence obtained from 
private borrowers shall be submitted by 
the private lending institution with the 
application to show compliance with the 
following conditions: 

1. No guarantees shall be extended 
hereunder unless the financial 
assistance applied for is not otherwise 
available from private lenders or from 
other Federal agencies on terms which 
in the opinion of EDA will permit the 
accomplishment of the project. 

2. Name Check forms CD-346 for each 
officer, the chief financial officer, and 
for each individual owning or controlling 
at least 20% of the enterprise. 

3. Other statutory requirements such 
as loan guarantees are subject to 
include: 

a. Davis-Bacon Act, as amended, 40 
U.S.C. 276a—276(a) (5). 

b. The Architectural Barriers Act of 
1964, as amended, 42 U.S.C. 4151—4156; 
See 13 CFR 309.14. 

c. The Flood Disaster Protection Act 
of 1973, as amended, 42 U.S.C. 40001 et 
seq. 


E. Program Priorities 


EDA shall give priority consideration 
to otherwisé acceptable applications 
that exhibit all of the following 
characteristics: 

1. EDA guarantee liability is 75% or 
less. 

2. The financing is for the purchase of 
fixed assets for business expansion or 
export development. 

3. The project does not involve real 
estate development. 

4. The job/cost ratio is $7,500 or less. 


F. Ongoing Applicant Reponsibilities 


Upon approval of a guaranteed loan, 
applicant responsibilities shall include 
but are not limited to: 

1. Executing such care and diligence 
in the disbursement, servicing, collection 
and liquidation of the guaranteed loan 
as would be exercised by a reasonable 
and prudent commercial bank in dealing 
with a loan of its funds without 
guarantee. 

2. In the event of the subsequent 
failure of the project, unless EDA elects 
otherwise, conducting the liquidation of 
the failed project prior to making 
demand on EDA for payment under the 
EDA guarantee. 
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G. Application Materials 


In addition to a completed application 
form, the application materials 
submitted to EDA shall include, but are 
not limited to, the following: 

1. Documentation and accompanying 
analysis of the basis used to determine 
reasonable assurance of repayment and 
adequate collateral coverage. Such 
documentation shall include: 

(a) at least three (3) years historical 
financial and operating statements of 
the borrower, as well as pro forma ‘ 
financial and operating statements on a 
month by month basis for the first year 
and quarterly basis for the next two (2) 
years; 

(b) current appraisal or estimate of 
value of the collateral to support the 
loan. 

2. One copy each of the proposed loan 
agreement between the applicant and 
the borrower and of the proposed Note 
evidencing the indebtedness. 

3. Audited current financial 
statements of the borrower prepared in 
accordance with generally accepted 
accounting principles. 

4. Documentation, statisfactory to 
EDA, that the guaranteed loan will not 
create unfair competition within the 
meaning of section 702 of the Act. 


H. Date for Application Submission 


Completed applications should be 
submitted as soon as possible but not 
later than July 29, 1983. Applications 
submitted after July 29, 1983 cannot be 
assured of processing. 


I. Approvals of Applications 


Approval or disapproval of 
applications will be announced on or 
before September 30, 1983. 

J. In the event there are any 
inconsistencies between the material 
contained in this notice and the 
Economic Development Administration 
Directives System, the material in this 
notice shall prevail. 

K. In addition, all EDA loan 
guarantees are subject to pertinent 
statutory and regulatory requirements 
contained in Pub. L. 89-136, 42 U.S.C. 
3142-3246(h) and 13 CFR Parts 306 and 
309. 


Dated: April 25, 1983. 
Carlos C. Campbell, 


Assistant Secretary for Economic 
Development. 

(FR Doc. 83-12609 Filed 5-10-83; 8:45 am} 
BILLING CODE 3510-24-4 


Foreign-Trade Zones Board 
[Docket No. 13-83] 


Proposed Foreign-Trade Zone— 
Birmingham, Alabama; Application and 
Public Hearing 


An application has been submitted to 
the Foreign-Trade Zones Board (the 
Board) by the City of Birmingham, 
Alabama, requesting authority to 
establish a general-purpose foreign- 
trade zone in Birmingham, within the 
Birmingham Customs port of entry. The 
application was submitted pursuant to 
the provisions of the Foreign-Trade 
Zone Act, as amended (19 U.S.C. 81a- 
81u), and the regulations of the Board 
(15 CFR Part 400). It was formally filed 
on May 2, 1983. The applicant is 
authorized to make this proposal under 
Act No. 498, House Bill 1158, Bound Acts 
of Alabama, 1977. 

The proposed zone will be located at 
the City’s Airport Industrial Park, which 
covers 116 acres on Lake Boulevard and 
Birmingham Street, adjoining the 1600- 
acre Birmingham Municipal Airport 
complex. A general-purpose building is 
planned to accommodate initial zone 
activity. Space is also available for firms 
requiring separate facilities, 

The application contains evidence of 
the need for zone procedures in the 
Birmingham area. Several firms have 
indicated an interest in using the zone 
for warehousing/ distribution of such 
products as steel bars, fabricated steel 
products, filtration systems and 
components, industrial valves, controls, 
auto service equipment and 
components, furniture, alcohol, and 
games. No approvals are being 
requested for manufacturing at this time. 
Such requests would be made to the 
Board on a case-by-case basis. 

In accordance with the Board's 
regulations, an examiners committee 
has been appointed to investigate the 
application and report to the Board. The 
committee consists of: John J. Da Ponte, 
Jr. (Chairman), Director, Foreign-Trade 
Zones Staff, U.S. Department of 
Commerce, Washington, D.C. 20230; 
Garnet Fee, District Director, U.S. 
Customs Service, South Central Region, 
250 N. Water Street, P.O. Box 2748, 
Mobile, AL 36601; and Colonel Patrick J. 
Kelly, District Engineer, U.S. Army 
Engineer District Mobile, P.O. Box 2288, 
Mobile, AL 36628. 

As part of its investigation, the 
examiners committee will hold a public 
hearing on June 3, beginning at 9:00 a.m., 
in the City Council Chambers, City Hall, 
710 20th Street North, Birmingham. 

Interested parties are invited to 
present their views at the hearing. 
Persons wishing to testify should notify 
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the Board’s Executive Secretary in 
writing at the address below or by 
phone (202/377-2862) by May 27. 
Instead of an oral presentation, written 
statements may be submitted in 
accordance with the Board's regulations 
to the examiners committee, care of the 
Executive Secretary, at any time from 
the date of this notice through July 5, 
1983. 

A copy of the application and 
accompanying exhibits will be available 
during this time for public inspection at 
each of the following locations: 


U.S. Dept. of Commerce District Office, 
Suite 200-201, 408 S. 20th Street, 
Birmingham, AL 35205 

Office of the Executive Secretary, 
Foreign-Trade Zones Board, U.S. 
Department of Commerce, Room 1872, 
14th and Pennsylvania, NW., 
Washington, D.C. 20230 


Dated: May 5, 1983. 
John J. Da Ponte, Jr., 
Executive Secretary. 


[FR Doc. 83-12611 Filed 5-10-83; 8:45 am] 
BILLING CODE 3510-25-M 


Office of the Secretary 


Agency Forms Under Review by the 
Office of Management and Budget 
(OMB) 


DOC has submitted to OMB for 
clearance the following proposals for 
the collection of information under the 
provisions of the Paperwork Reduction 
Act (44 U.S.C. Chapter 35). 

Agency: International Trade 
Administration. 

Title: Computer System Parameters. 

Form Numbers: Agency—ITA 6031P, 
6031A-P, EAR 376.10 OMB-0625-0038. 

Type of Request: Revision. 

Burden: 2,020 respondents; 1,535 reporting 
hours. 

Needs and Uses: The information required 
by these forms is used by the Office of Export 
Administration to determine whether an 
application for a validated license to export a 
computer or related equipment to the Soviet 
Union, Eastern Europe, or the People’s 
Republic of China should be approved or 
denied. 

Affected Public: Commercial exporters. 

Frequency: On occasion. 

Respondent's Obligation: Required to 
obtain or retain benefit. 

OMB Desk Officer: Ken Allen, 395-3785. 


Agency: International Trade 
Administration. 

Title: International Import Certificate. 

Form Numbers: Agency—ITA-64645P; 
OMB—0625-0064. 
Type of Request: Extension. 
Burden: 500 respondents; 2,500 reporting 
hours. 

Needs and Uses: By using this form, a U.S. 
importer certifies to the government of an 
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exporting country that he will import certain 
specific commodities, and that he will not re- 
export such commidities except in 
accordance with the export control 
regulations of the importing country. This 
procedure was developed as a result of the 
efforts of the U.S. and other countries to 
increase effectiveness of their controls over 
international trade in strategic commodities. 

Affected Public: Commercial exporters. 

Frequency: On occasion. 

Respondent's Obligation: Required to 
obtain or retain benefit. 

OMB Desk Officer: Ken Allen, 395-3785. 


Agency: International Trade 
Administration. 

Title: Reports on General License Exports 
of U.S. Origin Commodities Imported for 
Servicing. 

Form Numbers: Agency—EAR 371.17(a)(4); 
OMB—0625.0066. 

Type of Request: Extension. 

Burden: 50 respondents; 83 reporting hours. 

Needs and Uses: This procedure permits 
exporters to return commodities to 
communist countries without a validated 
license, after such commodities have been 
repaired or serviced in the U.S. The goods 
were originally shipped to the communist 
country under a validated license and then 
returned to the U.S. for repair or servicing. 

Affected Public: Commercial exporters. 

Frequency: On occasion. 

Respondent's Obligation: Required to 
obtain or retain benefit. 

OMB Desk Officer: Ken Allen, 395-3785. 


Agency: International Trade 
Administration. 

Title: Report on Destruction or Proof of 
Return to U.S. or to Foreign Service Facility. 

Form Numbers: Agency—EAR 
371.17(f}(3)(TV) and (V}; OMB—0625-0068. 

Type of Request: Extension. 

Burden: 100 respondents; 400 reporting 
hours. 

Needs and Uses: This procedure permits 
commodities to be exported to communist 
destinations under a general license 
authorization to replace defective or 
unacceptable U.S. parts or equipment that 
were previously exported from the U.S. under 
a validated export license. The commodity to 
be replaced must either be destroyed abroad 
or returned to the U.S. or to a foreign firm 
owned or controlled by the U.S. exporter that 
is providing the replacement part or 
equipment. 

Affected Public: Commercial exporters. 

Frequency: On occasion. 

Respondent's Obligation: Required to 
obtain or retain benefit. 

OMB Desk Officer: Ken Allen, 395-3785. 


Agency: International Trade 
Administration. 

Title: Monthly Report on Exports of Parts 
to Service Equipment Shipped Against a 
Validated License. 

Form Numbers: Agency—EAR 376.4(d); 
OMB—0625-0067. 

Type of Request: Extension. 

Burden: 100 respondents; 200 reporting 
hours. 

Needs and Uses: This procedure permits an 
exporter to ship parts needed to service 
equipment previously sent to consignees in 
communist destinations where export 


controls are imposed for national security 
reasons. 

Affected Public: Commercial exporters. 

Frequency: On occasion. 

Respondent's Obligation: Required to 
obtain or retain benefit. 

OMB Desk Officer: Ken Allen, 395-3785. 

Copies of the above information - 
collection proposal can be obtained by 
calling or writing DOC Clearance 
Officer, Edward Michals (202) 377-4217, 
Department of Commerce, Room 6622, 
14th and Constitution Avenue, NW.., 
Washington, D.C. 20230. 

Written comments and 
recommendations for the proposed 
information collections should be sent to 
Ken Allen, OMB Desk Officer, Room 
3235, New Executive Office Building, 
Washington, D.C. 20503. 

Edward Michals, 

Departmental Clearance Officer. 
[FR Doc. 83-12608 Filed 5~10-83; 8:45 am] 
BILLING CODE 3510-CW-M 


Committee for the implementation of 
Textile Agreements 


Request for Public Comment on 
Bilateral Textile Consultations With the 
Government of Malaysia To Review 
Trade in Category 341 


May 6, 1983. 

AGENCY: Committee for the 
Implementation of Textile Agreements. 
ACTION: On April 27, 1983 the 
Government of the United States 
requested consultations with the 
Government of the Malaysia with 
respect to Category 341 (women’s girls’, 
and infants’ woven cotton blouses). This 
request was made on the basis of the 
Agreement of May 17 and June 8, 1978, 
as amended, between the Governments 
of the United States and the Malaysia 
relating to trade in cotton, wool, and 
man-made fiber textiles and textile 
products. 

The purpose of this notice is to advise 
the public that if no solution is agreed 
upon in consultations between the two 
governments within 60 days of the 
request for consultations, the Committee 
for the Implementation of Textiles 
Agreements may establish a specific 
limit of 216,865 dozen for the entry and 
withdrawal from warehouse for 
consumption of cotton textile products 
in Category 341, produced or 
manufactured in Malaysia and exported 
to the United States during the twelve- 
month period with began on April 27, 
1983 and extends through March 26, 
1984. 

The Government of the United States 
reserves the right under the Agreement 
to invoke import controls on this 
category during the 60-day consultation 
period (April 27, 1983-June 25, 1983) at a 


level of 54,216 dozen and during the 
twelve-month period beginning on April 
27, 1983 at a level of 216,865 dozen. 

Any party wishing to comment or 
provide data or information regarding 
the treatment of Category 341 under the 
bilateral Cotton, Wool, and Man-Made 
Fiber Textile Agreement with the 
Government of Malaysia, or on any 
other aspect thereof, or to comment on 
domestic production or availability of 
textile products included in Category 
341, is invited to submit such comments 
or information in ten copies to Walter C. 
Lenahan, Chairman Committee for the 
Implementation of Textile Agreements, 
International Trade Administration, U.S. 
Department of Commerce, Washington, 
D.C. 20230. Since the exact timing of the 
consultations is not yet certain, 
comments should be submitted 
promptly. Comments or information 
submitted in response to this notice will 
be available for public inspection in the 
Office of Textiles and Apparel, Room 
3100, U.S. Department of Commerce, 
14th and Constitution Avenue, NW., 
Washington, D.C., and may be obtained 
upon written request. 

Further comment may be invited 
regarding particular comments or 
information received from the public 
which the Committee for the 
Implementation of Textile Agreements 
considers appropriate for further 
consideration. 

The solicitation of comments 
regarding any aspect of the agreement 
or the implementation thereof is not a 
waiver in any respect of the exemption 
contained in 5 U.S.C. 553(a)(1) relating 
to matters which constitue “a foreign 
affairs function of the United States.” 
Walter C. Lenahan, 

Chairman, Committee for the Implementation 
of Textile Agreements. 

{FR Doc. 83-12610 Filed 5-10-83; 8:45 am] 

BILLING CODE 3510-25-M 


DEPARTMENT OF EDUCATION 


Applications for Fellowships for Fiscal 
Year 1983 


AGENCY: National Institute of 
Handicapped Research, ED. 
ACTION: Application Notice for 
Transmittal of Applications for 
Fellowships for Fiscal Year 1983. 


Applications are invited for 
Fellowships in Handicapped Research 
under the National Institute of 
Handicapped Research (NIHR). 

Authority for this program is 
contained in Section 202(d) of the 
Rehabilitation Act of 1973, as amended 
by Pub. L. 95-602 (29 U.S.C. 761a(d)). 
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Closing Date for Transmittal of 
Applications: Applications for 
fellowships must be mailed or hand 
delivered by July 1, 1983. 

Applications delivered by mail: An 
application sent by mail must be 
addressed to the U.S. Department of 
Education, Application Control Center, 
Attention: 84.133F, 400 Maryland 
Avenue, SW., Washington, D.C. 20202. 

An applicant must show proof of 
mailing, consisting of one of the 
following: 

(1) A legibly dated U.S. Postal Service 
postmark. 

(2) A legible mail receipt with the date 
of mailing stamped by the U.S. Postal 
Service. 

(3) A dated shipping label, invoice, or 
receipt from a commercial carrier. 

(4) Any other proof of mailing 
acceptable to the U.S. Secretary of 
Education. 

If an application is sent through the 
U.S. Postal Service, the Secretary does 
not accept either of the following as 
proof of mailing: (1) a private metered 
postmark, or (2) a mail receipt that is not 
dated by the U.S. Postal Service. 

An applicant should note that the U.S. 
Postal Service does not uniformly 
provide a dated postmark. Before relying 
on this method, an applicant should 
check with its local post office. 

An applicant is encouraged to use 
registered or at least first class mail. 
Each late applicant will be notified that 
its application will not be considered. 
Amendments received after the closing 
date also will not be considered in the 
review of the application. 

Applications Delivered by Hand: An 
application that is hand delivered must 
be taken to the U.S. Department of 
Education, Application Control Center, 
Room 5673, Regional Office Building #3, 
7th and D Streets, SW., Washington, 
D.C. 20202. 

The Application Control Center will 
accept hand-delivered applications 
between the hours of 8:00 a.m. and 4:30 
p.m. (Washington, D.C., time), daily 
except Saturdays, Sundays, and Federal 
holidays. An application that is hand 
delivered will not be accepted after 4:30 
p.m. on the closing date. 

Program Information: The National 
Institute of Hafidicapped Research was 
established to provide for a 
comprehensive and coordinated 
approach to the conduct of research and 
related activities for the rehabilitation of 
handicapped individuals. The Institute's 
major responsibilities include 
administering research programs, 
disseminating information acquired 
through research, participating in 
international rehabilitation programs, 
and chairing an Interagency Committee 


to promote coordination of all Federal 
policies and priorities for research 
related to rehabilitation of handicapped 
individuals. 

The Institute is also authorized to 
establish and maintain fellowships to 
procure the assistance of highly 
qualified research fellows to perform 
research activities in rehabilitation. 

Fellows may conduct research in any 
areas included in Section 204 of Title II 
of the Rehabilitation Act of 1973, as 
amended. 

Under this program fellowship awards 
will be made to highly qualified 
individuals whose training and 
experience indicate a potential for 
engaging in scientific research related to 
the solution of rehabilitation problems 
of handicapped persons. (See 34 CFR 
356.2) Fellows may work at any setting 
which is appropriate to the conduct of 
the research. 

Individuals applying for research 
fellowships will be evaluated on the 
basis of: Quality and level of formal 
education; work experience; 
recommendations of former or present 
supervisors or colleagues; and on the 
basis of other independent evidence of 
an ability to work creatively in a field 
selected by the applicant, which must 
include a research proposal submitted to 
NIHR. (See 34 CFR 356.30) Fellowship 
applications will be reviewed in 
accordance with the peer review 
requirements governing NIHR’s research 
fellowship program. (See 34 CFR 356.21) 

Fellows are required to submit a final 
report which contains, as a minimum, an 
analysis of the significance of the 
project and an assessment of the degree 
to which the objectives of the project 
have been achieved. (See 34 CFR 356.51) 
Publication, distribution, and disposition 
of all manuscripts and other materials 
resulting from the fellowship awarded 
must acknowledge assistance received 
from the Department and the Institute. 
Three copies of these publications or 
other materials must be furnished to 
NIHR. (See 34 CFR 356.42) 

Available Funds: NIHR has reserved 
funds to award up to ten fellowships 
which will include stipends of $25,000 to 
$30,000 per year plus an allowance of 
$1,500 to be used by the Fellow for 
expenses connected with the fellowship 
including travel and transportation, 
tuition, fees, supplies, attendance at 
meetings required to carry out the 
purpose of the fellowship, and other 
related expenses. (See 34 CFR 356.50) 
The amount of the fellowship stipend 
will be determined by the education and 
experience levels of the fellow. Senior 
Fellowships, at $30,000, will be awarded 
to professionals at mid-career or later; 
Junior Fellowships of $25,000 will be 


awarded to scholars with less 
professional experience. 

These estimates, however, do not bind 
the U.S. Department of Education to a 
specific number of fellowships or to the 
amount of any fellowship unless that 
number is specified in statute or 
regulations. 

The fellowships will be for a one-year 
period, beginning September 30, 1983. 
(See 34 CFR 356.40) Fellows will be 
required to devote full-time to the 
fellowship activity. 

Application Procedures: Application 
forms and further information may be 
obtained by writing to or calling the 
National Institute of Handicapped 
Research, U.S. Department of Education, 
Mary E. Switzer Building, Room 3511, 
330 C Street, SW., Washington, D.C. 
20202 (Attention: Fellowship Unit), 
Telephone: 202-245-0517. 

Applications must be prepared and 
submitted in accordance with the 
regulations, instructions, and forms 
included in the application package. 
However, the program information is 
only intended to aid applicants in 
applying for assistance. Nothing in the 
program information package is 
intended to impose any paperwork, 
application content, reporting, or other 
performance requirements beyond those 
imposed under the statute and 
regulations. 

In addition to the research proposal, 
applicants must also submit evidence of 
quality and level of formal education, 
work experience, and recommendations 
of former or present supervisors or 


- colleagues, and other independent 


evidence that indicates an ability to 
work creatively in scientific research, as 
specified in the Regulations governing 
the NIHR fellowship program (34 CFR 
Part 356.3). 

Applicable Regulations: Regulations 
governing the program are: The National 
Institute of Handicapped Research 
Regulations (34 CFR Part 356). 

Candidates for fiscal year 1983 
fellowships should base their 
applications on Section 202(d) of the 
Act, applicable NIHR regulations in 34 
CFR Part 356, and this Notice. 


FOR FURTHER INFORMATION CONTACT: 
Ms. Rheable Edwards, National Institute 
of Handicapped Research, U.S. 
Department of Education, Switzer Office 
Building, Room 3511, 330 C Street, SW., 
Washington, D.C. 20202, Telephone: 202/ 
245-0517, TTY for deaf individuals 202/ 
473-4217. 


(29 U.S.C. 762) 


(Catalog of Federal Domestic Assistance No. 
84.133, National Institute of Handicapped 
Research) 





21178 


Dated: May 6, 1983. 


George A. Conn, 

Acting Assistant Secretary for Special 
Education and Rehabilitative Services. 
[FR Doc. 83-12672 Filed 5-10-83; 8:45 am] 

BILLING CODE 4000-01-M 


National Advisory Committee on 
Accreditation and Institutional 
Eligibility; Meeting 


AGENCY: Department of Education. 
ACTION: Notice of public meeting. 


SUMMARY: This notice sets forth the 
schedule and proposed agenda of a 
public meeting of the National Advisory 
Committee on Accreditation and 
Institutional eligibility. It also describes 
the functions of the Committee. Notice 
of this meeting is required under the 
Section 10(a}(2) of the Federal Advisory 
Committee Act. This document is 
intended to notify the general public of 
its opportunity to attend and to 
participate. 


DATES: June 14, 1983, 9:00 a.m. to 5:00 
p.m., local time; June 15, 8:30 a.m. to 5:30 
p.m.; and June 16, 9:00 a.m. to 3:00 p.m. 
Requests for oral presentations before 
the Committee must be received on or 
before May 31, 1983. Written comments 
may be submitted at any time prior to 
the meeting and will be considered by 
the Advisory Committee. 


ADDRESS: Sheraton National Hotel, 
Columbia Pike and Washington 
Boulevard, Arlington Virginia. 


FOR FURTHER INFORMATION CONTACT: 
Richard J. Rowe, Director, Eligibility and 
Agency Evaluation Staff, Office of 
Postsecondary Education, 400 Maryland 
Avenue, SW. (Room 3030 ROB-3), U.S. 
Department of Education, Washington, 
D.C. 20202 (202-245-9873). 


SUPPLEMENTARY INFORMATION: The 
National Advisory Committee on 
Accreditation and Institutional 
Eligibility is authorized by Section 1205 
of the Higher Education Act as amended 
by Pub. L. 96-374 (20 U.S.C. 1145). The 
Committee advises the Secretary of 
Education regarding his responsibility to 
publish a list of nationally recognized 
accrediting agencies and associations, 
State agencies recognized for the 
approval of public postsecondary 
vocational education, and State 
agencies recognized for the approval of 
nurse education. 


The Committee also advises the 
Secretary of Education regarding policy 
affecting both recognition of accrediting 
and approval bodies, and institutional 
eligibility for participation in Federal 
funding programs. The meeting on June 


14-16 will be open to the public. The 
meeting will be held at the Sheraton 
National Hotel, Columbia Pike and 
Washington Boulevard, Arlington, 
Virginia. On June 14, the Advisory 
Committee's Ad Hoc Committee will 
review comments and hear oral 
presentations from the public regarding 
the essay published by the Carnegie 
Foundation for the Advancement of 
Teaching, Control of the Campus. The 
oral input from the public regarding the 
essay will be scheduled from 1:30 p.m. to 
3:00 p.m. On June 15, the Committee will 
review petitions by the following 
accrediting and State approval agencies 
relative to initial or continued 
recognition by the Secretary of 
Education. The Committee will also hear 
presentations by representatives of the 
petitioning agencies and interested third 
parties. The agencies having petitions 
pending before the Committee are: 


Petitions for Recognition as Nationally 
Recognized Accrediting Agencies and 
Associations. 


A. Petitions for Initial Recognition. 
Nationa! Association of Private 
Nontraditional Schools and Colleges. 

U.S. Catholic Conference, Board of 
Examiners. 

B. Petitions for Continuation of 
Recognition. Accrediting Council on 
Education in Journalism and Mass 
Communication, Accrediting Committee. 

American Bar Association, Council of 
the Section of Legal Education and 
Admissions to the Bar. 

C. Petition for Expansion of Scope of 
Recognition. American Optometric 
Association, Council on Optometric 
Education. 


Petitions for Recognition as State 
Agencies for the Approval of Public 
Postsecondary Vocational Education 


A. Petition for Initial Recognition. 
Delaware State Agency for the Approval 
of Postsecondary Vocational/Technical 
Educational Institutions and Programs. 

B. Petition for Continuation of 
Recognition. Oklahoma State Board of 
Vocational and Technical Education. 

A portion of this meeting will be used 
by the Advisory Committee to make 
final recommendations to the Secretary 
on agencies reviewed under a special 
procedure. The list of agencies and a 
description of the procedure were 
published in the Federal Register on 
May 5, 1983. 

On June 16, the Ad Hoc Committee 
will present its recommendations 
regarding the essay, Control of the 
Campus, to the full Advisory Committee 
for review and the Committee will also 
discuss other policy items. 
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Request for oral presentations before 
the Committee should be submitted in 
writing to Richard J. Rowe (address as 
above). Requests should include the 
names of all persons seeking an 
appearance, the organization they 
represent, and the purpose for which the 
presentation is requested. Requests must 
be received on or before May 31, 1983. 
Time constraints may limit oral 
presentations. However, all written 
material will be considered by the 
Advisory Committee. 

A record will be made of the 
proceedings of the meeting and will be 
available for public inspection at the 
office of the Eligibility and Agency 
Evaluation Staff, Office of 
Postsecondary Education, 400 Maryland 
Avenue, SW. (Room 3030 ROB-3), U.S. 
Department of Education, Washington, 
D.C. 20202 (202-245-9873) from the hours 
of 8:00 a.m. to 4:30 p.m. 


Dated: May 6, 1983. 
Edward M. Elmendorf, 
Assistant Secretary for Postsecondary 
Education. 
[FR Doc. 83-12612 Filed 5-10-83; 8:45 am] 
BILLING CODE 4000-01-M 


National Advisory Council on 
Vocational Education; Meeting Change 


AGENCY: National Advisory Council on 
Vocational Education. 


ACTION: Amendment of notice. 


SUMMARY: This document is intended to 
notify the general public of changes in 
date and time of a meeting in FR Doc. 
83-11577 in the issue of Monday, May 2, 
1983, on Page 19771, second column. The 
DATE line should read “May 12, 1983, 
8:30 A.M. to 4:30 P.M.” 


Signed at Washington, DC on May 9, 1983. 


james W. Griffith, 

Executive Director. 

[FR Doc. 83-12613 Filed 5-10-83; 8:45 am] 
BILLING CODE 4000-01-M 


DEPARTMENT OF ENERGY 


Canada; International Atomic Energy 
Agreement on Civil Uses; Proposed 
Subsequent Arrangement 


Pursuant to section 131 of the Atomic 
Energy Act of 1954, as amended (42 
U.S.C. 2160) notice is hereby given of a 
proposed “subsequent arrangement” 
under the Agreement for Cooperation 
Between the Government of the United 
States of America and the Government 
of Canada Concerning Civil Uses of 
Atomic Energy, as amended. 
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The subsequent arrangement to be 
carried out under the above mentioned 
agreement involves approval of the 
following sale: 

Contract Number S-CA-336, to 
Atomic Energy of Canada, Ltd., 50 
milligrams of thorium-230, for use in the 
mass spectrometic analysis of thorium- 
uranium oxide and of thorium-plutonium 
oxide fuels from CANDU and research 
reactor fuels. 

In accordance with section 131 of the 
Atomic Energy Act of 1954, as amended, 
it has been determined that the 
furnishing of the nuclear material will 
not be inimical to the common defense 
and security. 

This subsequent arrangement will 
take effect no sooner than fifteen days 
after the date of publication of this 
notice. 

For the Department of Energy. 

Dated: May 5, 1983. 

George Bradley, 

Principal Deputy Assistant Secretary for 
International Affairs. 

{FR Doc. 83-12585 Filed 5-10-83; 8:45 am] 

BILLING CODE 6450-01-M 


Canada; International Atomic Energy 
Agreement on Civil Uses; Proposed 
Subsequent Arrangement 


Pursuant to section 131 of the Atomic 
Energy Act of 1954, as amended (42 
U.S.C. 2160) notice is hereby given of a 
proposed “subsequent arrangement” 
under the Agreement for Cooperation 
Between the Government of the United 
States of America and the Government 
of Canada Concerning Civil Uses of 
Atomic Energy, as amended. 

The subsequent arrangement to be 
carried out under the above mentioned 
agreement involves approval of the 
following sale: 

Contract Number S-CA-~335, to 
Atomic Energy of Canada, Ltd., 3.74 
grams of plutonium-238, for use in the 
study of changes in the properties of 
glass subject to radiation exposure over 
a period of several years. 

In accordance with section 131 of the 
Atomic Energy Act of 1954, as amended, 
it has been determined that the 
furnishing of the nuclear material will 
not be inimical to the common defense 
and security. 

This subsequent arrangement will 
take effect no sooner than fifteen days 
after the date of publication of this 
notice. 


For the Department of Energy. 


Dated: May 5, 1983. 
George Bradley, 
Principal Deputy Assistant Secretary for 
International Affairs. 
[FR Doc. 63-12588 Filed 5-10-83; 8:45 am] 
BILLING CODE 6450-01-M 


European Atomic Energy Community; 
International Atomic Energy 
Agreement on Civil Uses; Proposed 
Subsequent Arrangements 


Pursuant to section 131 of the Atomic 
Energy Act of 1954, as amended (42 
U.S.C. 2160) notice is hereby given of 
proposed “subsequent arrangements” 
under the Additional Agreement for 
Cooperation Between the Government 
of the United States of America and the 
European Atomic Energy Community 
(EURATOM) Concerning Peaceful Uses 
of Atomic Energy, as amended. 

The subsequent arrangements to be 
carried out under the above mentioned 
agreement involve approval of the 
following sales: 

Contract Number S-EU-758, to the 
Transurane Institute, the Federal 
Republic of Germany, 5,000 milligrams 
of uranium-233, and 10 milligrams of 
plutonium-242, for use as a standard for 
isotopic dilution analyses. 

Contract Number S-EU-771, to the 
Transurane Institute, the Federal 
Republic of Germany, 0.025 grams of 
plutonium-239, for use as standard 
reference material. 

In accordance with section 131 of the 
Atomic Energy Act of 1954, as amended, 
it has been determined that the 
furnishing of the nuclear material will 
not be inimical to the common defense 
and security. 

These subsequent arrangements will 
take effect no sooner than fifteen days 
aftr the date of publication of this 
notice. 


For the Department of Energy. 
Dated: May 5, 1983. 
George J. Bradley, Jr. 
Principal Deputy Assistant Secretary for 
International Affairs, 
{FR Doc. 83-12586 Filed 5~10-83; 8:45 am] 
BILLING CODE 6450-01-M 


Japan; International Atomic Energy 
Agreement on Civil Uses; Proposed 
Subsequent Arrangement 


Pursuant to section 131 of the Atomic 
Energy Act of 1954, as amended (42 
U.S.C. 2160) notice is hereby given of a 
proposed “subsequent arrangement” 
under the Agreement for Cooperation 
Between the Government of the United 
States of America and the Government 
of Japan Concerning Civil Uses of 
Atomic Energy, as amended. 
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The subsequent arrangement to be 
carried out under the above mentioned 
agreement involves approval for the 
following sale: 

Contract Number S-JA-333, to Japan 
Nuclear Fuel Co., Ltd., Kanagawa-Ken, 
Japan, 545.18 grams of uranium, enriched 
to 1.85% in U-235, for use as standard 
reference material. 

In accordance with section 131 of the 
Atomic Energy Act of 1954, as amended, 
it has been determined that the 
furnishing of the nuclear material will 
not be inimical to the common defense 
and security. 

This subsequent arrangement will 
take effect no sooner than fifteen days 
after the date of publication of this 
notice. 


For the Department of Energy. 
Dated: May 5, 1983. 
George Bradley, 
Principal Deputy Assistant Secretary for 
International Affairs. 
[FR Doc. 83-12587 Filed 5-10-83; 8:45 am} 
BILLING CODE 6450-01-M 


Solicitation for Cooperative 
Agreement Proposals for Licensed In- 
Basin Rod Consolidation Storage 
Demonstration Program 


AGENCY: Richland Operations Office, 
Commercial Spent Fuel Management 
Program Office, DOE. 


ACTION: Notice of solicitation and 
preproposal conference. 


summary: In accordance with the 
Nuclear Waste Policy Act of 1982, the 
Department of Energy (DOE), Richland 
Operations Office (RL) is issuing a 
Solicitation for Cooperative Agreement 
Proposals (SCAP), No. DE-SCO6- 
83RL10433, for licensed in-basin rod 
consolidation storage demonstrations. 
The proposed cooperative agreements 
will be limited to domestic utilities 
currently operating civilian nuclear 
power reactors in the United States. A 
one-day preproposal conference will be 
held at the U.S. Department of Energy, 
Richland Operations Office, Federal 
Building Auditorium, 825 Jadwin 
Avenue, Richland, Washington in early 
June 1983. 

It is anticipated that the Government 
will share the cost of one or two 
cooperative agreements by providing in- 
kind services. 


ADDRESSES: Single copies of the 
solicitation document and further 
information on the preproposal 
conference can be obtained from: U.S. 
Department of Energy, Richland 
Operations Office, Attn: Connie S. 
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Martin, P.O. Box 550, Richland, WA 
99352, (509) 376-6633. 
SUPPLEMENTARY INFORMATION: The date 
and time of the preproposal conference 
will be announced in the solicitation 
package. Interested parties will be given 
an opportunity to submit written 
questions, comments, and suggestions to 
DOE at the scheduled conference. 
Attendance at the preproposal 
conference is encouraged. However, 
attendance is neither required nor is it a 
prerequisite for receiving the solicitation 
or for making application for award. 
Issued in Washington, D.C. on May 5, 1983. 
Hilary J. Rauch, 
Director, Procurement and Assistance 
Management Directorate. 
[FR Doc. 83-12583 Filed 5-10-83; 8:45 am] 
BILLING CODE 6450-01-M 


Solicitation for Cooperative 
Agreement Proposals for Licensed At- 
Reactor Spent Nuclear Fuel Dry 
Storage Demonstration Program 


AGENCY: Richland Operations Office, 
Commercial Spent Fuel Management 
Program Office, DOE. , 
ACTION: Notice of solicitation and 
preproposal conference. 


SUMMARY: In accordance with the 
Nuclear Waste Policy Act of 1982, the 
Department of Energy (DOE), Richland 
Operations Office (RL) is issuing a 
Solicitation for Cooperative Agreement 
Proposals (SCAP) No. DE-SCo6- 
83RL10432, for licensed at-reactor spent 
nuclear fuel dry storage demonstrations, 
including unlicensed testing at Federal 
facilities if required. The proposed 
cooperative agreements will be limited 
to domestic utilities currently operating 
civilian nuclear power reactors in the 
United States. A one-day preproposal 
conference will be held at the U.S. 
Department of Energy, Richland 
Operations Office, Federal Building 
Auditorium, 825 Jadwin Avenue, 
Richland, Washington in early June 
1983. 

It is anticipated that the Government 
will share the cost up to a maximum of 
25 percent of the total program cost. 
ADDRESSES: Single copies of the 
solicitation document and further 
information on the preproposal 
conference can be obtained from: U.S. 
Department of Energy, Richland 
Operations Office, Attn: Richard B. 
Wallace, P.O. Box 550, Richland, WA 
99352, (509) 376-8501. 

SUPPLEMENTARY INFORMATION: The date 
and time of the preproposal conference 
will be announced in the solicitation 
package. Interested parties will be given 


an opportunity to submit written 
questions, comments, and suggestions to 
DOE at the sheduled conference. 
Attendance at the preproposal 
conference is encouraged. However, 
attendance is neither required nor is it a 
prerequisite for receiving the solicitation 
or for making application for award. 
Issued in Washington, D.C. on May 5, 1983. 
Hilary J. Rauch, 
Director, Procurement and Assistance 
Management Directorate. 
[FR Doc. 83-12584 Filed 5-10-83; 8:45 am] 
BILLING CODE 6450-01-M 


Energy Information Administration 


National Petroleum Council, 
Coordinating Subcommittee on 
Petroleum inventories and Storage 
Capacity; Open Meeting 


Pursuant to the provisions of the 
Federal Advisory Committee Act (Pub. 
L. 92-463, 86 Stat. 770), notice is hereby 
given of the following advisory 
committee meeting: 


Name: Coordinating Subcommittee of the 
Committee on Petroleum Inventories and 
Storage Capacity. 

Date and time: Wednesday, June 15, 1983— 
8:30 a.m. 

Place: The Marathon Oi] Company 
Research Center, In the Auditorium, 7400 
South Broadway, Littleton, Colorado. 

Contact: Jimmie L. Petersen, Director, 
Office of Oil and Gas, Energy Information 
Administration, U.S. Department of Energy, 
Forrestal Building—Room 2H-58, 
Washington, D.C. 20585, Telephone: 202-252- 
6401. 

Purpose of Committee: To provide advice, 
information, and recommendations to the 
Secretary of Energy on matters relating to 
petroleum inventories and petroleum product 
storage capacities. 


Tentative Agenda: 


¢ Review the Coordinating Subcommittee 
assignment from the NPC Committee on 
Petroleum Inventories and Storage Capacity. 

* Discussion of individual Subcommittee 
member assignments for the next meeting. 

¢ Discussion of any other matters pertinent 
to the overall assignment of the Coordinating 
Subcommittee. 

¢ Public Comment. 

Public Participation: The meeting is open 
to the public. Written statements may be filed 
with the Committee either before or after the 
meeting. Members of the public who wish to 
make oral statements pertaining to agenda 
items should contact Jimmie L. Petersen at 
the address or telephone number listed 
above. Requests must be received 5 days 
prior to the meeting and reasonable provision 
will be made to include the presentation on 
the agenda. The Chairperson of the 
Committee is empowered to conduct the 
meeting in a fashion that will facilitate the 
orderly conduct of business. 
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Minutes of Meeting: As a working 
subcommittee, verbatim transcripts are not 
required. Minutes of subcommittee meetings 
are prepared and are available for review 
and copying at the Freedom of Information 
Public Reading Room 1E-190, Forrestal 
Building, 1000 Independence Avenue, SW., 
Washington, D.C., between 8:00 a.m. and 4:00 
p.m., Monday through Friday, except Federal 
holidays. 

Issued at Washington, D.C. on May 3, 1983. 
J. Erich Evered, 

Administrator, Energy Information 
Administration. 

[FR Doc. 83-12589 Filed 5-10-83; 8:45 am] 
BILLING CODE 6450-01-M 


Secondary and Tertiary Storage Task 
Group of the Coordinating 
Subcommittee of the National 
Petroleum Council’s Committee on 
Petroleum Inventories and Storage 
Capacity; Open Meeting 


Pursuant to the provisions of the 
Federal Advisory Committee Act (Pub. 
L. 92-463, 86 Stat. 770), notice is hereby 
given of the following advisory 
committee meeting: 

Name: Secondary and Tertiary 
Storage Task Group of the Coordinating 
Subcommittee of the National Petroleum 
Council’s Committee on Petroleum 
Inventories and Storage Capacity. 

Date and time: Tuesday, June 14, 
1983—1:00 p.m. 

Place: The Marathon Oil Company 
Research Center; in the auditorium, 7400 
South Broadway, Littleton, Colorado. 

Contact: Jimmie L. Petersen, Director, 
Office of Oil and Gas, Energy 
Information Adminstration, U.S. 
Department of Energy, Forrestal 
Building—Room 2H-058, Washington, 
D.C. 20585, telephone: 202-252-6401. 

Purpose of Committee: To provide 
advice, information, and 
recommendations to the Secretary of 
Energy on matters relating to petroleum 
inventories and petroleum product 
storage capacities. 

Tentative Agenda: 

¢ Review proposed scope, 
methdology, and timetable of the task 
Group's assignment. 

¢ Discussion of individual Task 
Group member assignments for the next 
meeting. 

¢ Discussion of any other matters 
pertinent to the overall assignment of 
the Task Group. 

* Public Comment. 

Public Participation: The meeting is 
open to the public. Written statements 
may be filed with the Committee either 
before or after the meeting. Members of 
the public who wish to make oral 
statements pertaining to agency items 
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should contact Jimmie L. Petersen at the 
address or telephone number listed 
above. Requests must be received 5 
days prior to the meeting and 
reasonable provision will be made to 
include the presentation on the agenda. 
The Chairperson of the Committee is 
empowered to conduct the meeting in a 
fashion that will facilitate the orderly 
conduct of business. 

Minutes of Meeting: As a working 
subcommittee, verbatim transcripts are 
not required. Minutes of subcommittee 
meetings are prepared and are available 
for review and copying at the Freedom 
of Information Public Reading Room 1E- 
190, Forrestal Building, 1000 
Independence Avenue SW., 
Washington, D.C., between 8:00 a.m. and 
4:00 p.m., Monday through Friday, 
except Federal holidays. 


Issued at Washington, D.C. on May 3, 1983. 
J. Erich Evered, 
Administrator, Energy Information 
Administration 
(FR Doc. 83-12590 Filed 5-10-83; 8:45 am] 
BILLING CODE 6450-01-M 


Federal Energy Regulatory 
Commisssion 


{Docket No. ER83-369-000] 


Alabama Power Co.; Order Accepting 
for Filing and Suspending Rates, 
Denying Summary Disposition, Noting 
Interventions, and Establishing 
Hearing Procedures 


Issued: May 5, 1983. 

On March 7, 1983, Alabama Power 
Company (APC) tendered for filing 
revised rates for its municipal and 
cooperative wholesale customers.! The 
proposed rates would increase revenues 
from the wholesale customers by 
approximately $6,814,000 (6.13 percent) 
based on a calendar 1983 test year.’ 
APC proposes an effective date for the 
rates of May 6, 1983, but, pursuant to the 
terms of a settlement agreement 
between APC and its wholesale 
customers in Docket No. ER82-229-000,° 
APC requests that the Commission 
suspend the effectiveness of the rates 
until August 1, 1983. 

Notice of APC’s filing was published 
in the Federal Register, with responses 
due on or before March 28, 1983. On 
March 28, 1983, motions to intervene 


‘See Attachment A for list of customers; rate 
schedule designations for these customers are 
shown on Attachment B. 

? Alabama states that the requested rate increase 
is principally due to increased expenses and plant 
investment associated with the completion of the R. 
L. Harris Hydro-electric Project. 

3The settlement was approved by order dated 
december 30, 1982. 


and protests were filed by the Alabama 
Municipal Electric Authority and APC’s 
municipal customers (Municipal 
Customers) ‘ and by the Alabama 
Electric Cooperative, Inc. (AEC) and 
eleven APC cooperative Customers 
(Cooperatives).> The intervenors have 
requested a five month suspension and 
investigation of thé propsed rates.*® 

The Municipal Customers seek an 
investigation of APC’s fuel adjustment 
clause charges. Specifically, the 
customers allege that APC’s fuel clause 
provides for the recovery of the entire 
energy cost, as contrasted with only the 
fuel component of the cost, of energy 
purchases on an “economic dispatch 
basis.” The Municipal Customers 
request an investigation to determine 
whether such energy purchases by APC 
from its affiliates through the Southern 
Company central dispatching qualify as 
economic dispatch purchases under the 
Commission's regulations. Further, they 
suggest a departure from the 
Commission’s regulations to allow the 
credit of the total cost of economy sales 
in the fuel adjustment calculation rather 
than only the fuel component of such 
sales. To support this request, they state 
that the present situation results in an 
“undue burden” to them as ratepayers. 
Also, the Municipal Customers claim 
that APC’s proposed rates will result in 
a price squeeze. 

In addition to the issues raised by the 
Municipal Customers, the Cooperatives 
allege that APC’s charges for spent 
nuclear fuel disposal, in both the 
proposed and past rates, are excessive 
in light of disposal fees established in 


‘The municipal customer include the cities of 
Alexander City, Dothan, fairhope, Lafayette, Lanett, 
Opelika, Piedmont, and Troy, Alabama, and the 
Utilities Boards of the Cities of Foley, Luverne, 
Sylacauga, and tuskegee. 

‘The eleven Cooperatives include Baldwin 
County Electric Membership Corporation,; Central 
Alabama Electic Cooperative, Clarke-Washington 
Electric Membership Corporation, Coosa Valley 
Electric Cooperative, Dixie Electric Cooperative, 
Pea River Electric Cooperative, Pioneer Electric 


Cooperative, Tallapoosa River Electric Cooperative, 


Wiregrass Electric Cooperative, Black Warrior 
Electric Membership Corporation, Tombigbee 
Electric Cooperative. The cooperatives other than 


Black Warrior and Tombigbee are members of AEC. 


Baldwin County and Poineer are former wholesale 
customers who have requested intervention 
claiming that they are entitled to refunds with 
respect to APC's alleged past overcollections 
associated with spent nuclear fuel disposal costs. 

® The intervenors have raised a number of cost of 
service and rate design issues including, inter a/ia, 
rate of return; the inclusion of non-cash items and 
other errors in cash working capital computations; 
excessive depreciation accruals, including fuel 
stocks; treatment of investment tax credits; 
unsupported projections; plant held for future use 
amounts; consistency between cost allocation and 
rate design; assignment of retail-related expenses; 
classification of O&M expenses; and treatment of 
transactions between APC and the Southeastern 
Power Administration. 
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the Nuclear Waste Policy Act of 1982 
(NWPA), Pub. L. 97-425, 96 Stat. 2201 
(1983).7 The Cooperatives specifically 
request that APC be required to amend 
its filing and immediately to make 
refunds to reflect lower spent nuclear 
fuel disposal costs for prior periods. 

On April 12, 1983, APC filed an 
answer questioning the scope of the 
intervenors’ request for an investigation 
of its fuel clause practices. APC states 
that such an investigation must be only 
prospective in application. In addition, 
the company indicates that it has 
provided in its filing for compliance with 
the NWPA as soon as appropriate fees 
and procedures under the Act are 
determined. 


Discussion 


Under Rule 214(c)(1) of the 
Commission's Rules of Practice and 
Procedure (18 CFR 385.214), the 
unopposed motions to intervene serve to 
make the Municipal Customers and the 
Cooperatives parties to this proceeding. 

The Commission will deny the 
Cooperatives’ request to require an 
amended filing by APC and immediate 
refunds to reflect spent nuclear fuel 
disposal costs as provided in the 
NWPA. Because utilities continue to 
have the responsibility for interim 
storage of spent fuel, a determination 
must be made as to whether the utility's 
current estimate for disposal of spent 
nuclear fuel is reasonable. In addition, 
significant issues exist as to an 
appropriate mechanism for adjusting 
permanent disposal cost recoveries if 
warranted based on agreements with 
DOE under the NWPA. Accordingly, we 
find that APC’s treatment of spent 
nuclear fuel disposal must be evaluated 
during the course of an evidentiary 
hearing. In addition, we note that with 
respect to the permanent disposal of 
spent nuclear fuel, APC proposes to 
continue the procedures approved in the 
settlement agreement in Docket No. 
ER82-229-000 until an agreement is 
reached with DOE concerning the timing 


7 Under the Nuclear Waste Policy Act of 1982, 
utilities are required to pay to the Department of 
Energy a fee of 1.0 mill per kWh of electricity 
generated by a civilian nuclear reactor and sold on 
or after April 7, 1983. For spent nuclear fuel which 
was used to generate electricity in a civilian nuclear 
reactor prior to April 7, 1983, the utilities are 
required to pay a one time fee per kilogram of heavy 
metal. Such fee will be in an amount equivalent to 
an average charge of one mill per kWh for 
electricity generated by such spent nuclear fuel. The 
permanent disposal sites are expected to be ready 
by 1998. With respect to the interim storage of spent 
fuel, the NWPA continues to leave this 
responsibility to utilities. In the event that a utility 
cannot provide for nterim storage, then DOE is to 
provide a limited capacity for such interim storage 
of spent fuel. Also, the Act provides for the annual 
revision of fees determined under its terms. 





21182 


of payment and the amount of fees for 
permanent disposal of spent fuel. 
Further, APC has offered to amend its 
filing to reflect any revised charges 
resulting from such an agreement. We 
believe that the company’s proposal is 
reasonable. However, APC is advised 
that the revised filing shall be made 
within thirty days of the date of 
execution of the contract with DOE. 
Also, APC will be instructed to calculate 
the effect of the revised charges in a 
manner consistent with APC’s calendar 
year 1983 test period. 

Our preliminary review of APC’s filing 
and the pleadings indicates that the 
proposed rates have not been shown to 
be just and reasonable and may be 
unjust, unreasonable, unduly 
discriminatory or preferential, or 
otherwise unlawful. Accordingly, we 
shall accept the rates for filing and 
suspend them as ordered below. 

In West Texas Utilities Company, 
Docket No. ER82-23-000, 18 FERC 
{ 61,189 (1982), the Commission noted 
that rate filings would ordinarily be 
suspended for five months where 
preliminary review indicates that the 
proposed rates may be unjust and 
unreasonable and may generate 
substantially excessive revenues, as 
defined in West Texas. Our review of 
the instant filing indicates that the 
proposed rates may produce 
substantially excessive revenues. Under 
these circumstances, we shall suspend 
the rates for five months from the 
proposed effective date, to become 
effective, subject to refund, on October 
6, 1983. 

With regard to APC’s fuel adjustment 
clause, the Commission notes that issues 
identical to those now raised by the 
intervenors were previously identified 
by the customers in Docket No. ER82- 
229-000 which involved essentially the 
same fuel clause. Because the 
proceeding in that docket was settled 
without an examination of the factual or 
legal merits of the customers’ 
allegations, these questions, along with 
the other matters raised by the 
customers, should be considered during 
the evidentiary proceeding ordered 
below. Finally, we agree with APC’s 
contention that any relief resulting from 
an investigation into its fuel clause 
provisions should only be ordered from 
the effective date of the proposed rate 
increase.® 


* We previously resolved this issue in Docket No. 
ER81-95-000 (14 FERC { 61,001 at p. 61,002), based 
on the same settlement provision as that included in 
the settlement agreement in Docket No. ER82-229- 
000. 


In light of the Municipal Customers’ 
price squeeze allegations, we shall 
institute price squeeze procedures and 
phase those procedures in accordance 
with the Commission's policy and 
practice established in Arkansas Power 
and Light Company, Docket No. ER79- 
339-000, 8 FERC 961,131 (1979). 

The Commission orders: 

(A) The Cooperatives’ request for 
summary disposition with respect to 
spent nuclear fuel disposal costs is 
hereby denied. 

(B)} APC’s submittal is hereby 
accepted for filing and suspended for 
five months from the proposed effective 
date, to become effective, subject to 
refund, on October 6, 1983. 

(C) APC is hereby required to make its 
revised filing which reflects the charges 
for permanent disposal of spent nuclear 
fuel within thirty (30) days of the 
execution of an agreement with DOE 
pursuant to the NWPA. Such charges 
shall be calculated in a manner 
consistent with APC’s calendar year 
1983 test period. 

(D) Pursuant to the authority 
contained in and subject to the 
jurisdiction conferred upon the Federal 
Energy Regulatory Commission by 
section 402(a) of the Department of 
Energy Organization Act and by the 
Federal Power Act, particularly sections 
205 and 206 thereof, and pursuant to the 
Commission's Rules of Practice and 
Procedure and the regulations under the 
Federal Power Act (18 CFR, Chapter I), a 
public hearing shall be held concerning 
the justness and reasonableness of 
APC’s rates. 

(E) The Commission staff shall serve 
top sheets in this proceeding within ten 
(10) days of the date of this order. 

(F) A presiding administrative law 
judge, to be designated by the Chief 
Administrative Law Judge, shall 
convene a conference in this proceeding 
to be held within approximately fifteen 
(15) days after service to top sheets in a 
hearing room of the Federal Energy 
Regulatory Commission, 825 North 
Capitol Street, NE., Washington, D.C. 
20426. The presiding judge is authorized 
to establish procedural dates and to rule 
on all motions (except motions to 
dismiss) as provided in the 
Commission's Rules of Practice and 
Procedure. 

(G) The Commission hereby orders 
the initiation of price squeeze 
proceedings and further orders that this 
docket be phased so that the price 
squeeze proceedings begin after 
issuance of a Commission opinion 
establishing the rate which, but for 
consideration of price squeeze, would be 
just and reasonable. The presiding 
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administrative law judge may order a 
departure from this schedule for good 
cause shown. The price squeeze claim 
shall be governed by § 2.17 of the 
Commission's regulations as it may be 
modified prior to the commencement of 
the price squeeze phase of the instant 
docket. 

(H) The Secretary shall promptly 
publish this order in the Federal 
Register. 


By the Commission. 
Kenneth F. Plumb, 
Secretary. 


Attachment A—Wholesale Customers of 
Alabama Power Company 


Municipals 


City of Alexander City 

City of Dothan 

City of Evergreen 

City of Fairhope 

Utilities Board of the City of Foley 
City of Hartford 

City of Lafayette 

City of Lanett 

Electric Board of the City of Luverne 
City of Opelika 

City of Piedmont 

City of Robertsdale 

Utilities Board of the City of Sylacauga 
City of Troy 

Utilities Board of the City of Tuskegee 


Electric Membership and Electric 
Cooperative Corporations 


Black Warrior Electric Membership 
Corporation 

Central Alabama Electric Cooperative, Inc. 

Clarke-Washington Electric Membership 
Corporation 

Coosa Valley Electric Cooperative, Inc. 

Dixie Electric Cooperative, Inc. 

Pea River Electric Cooperative, Inc. 

Tallapoosa River Electric 

Tombigbee Electric Cooperative, Inc. 

Wiregrass Electric Cooperative, Inc. 


Attachment B—Alabama Power Company 
Docket No. ER83-369-000 


Rate Schedule Designations 


Description 


Designation ] 
wie palnatliccpapiiliiialtaieaaieicligiaiaica 


FPC Electric Tariff, Original Volume No. 1 


(1) Seventh Revised Sheet No. 2 | Table of Contents 
(Supersedes Sixth Revised Sheet 
No. 2) 

(2) Fourth Revised Sheet No. 2-A 
(Supersedes Third Revised Sheet 


Tabie of Contents 
Continued 
No. 2-A) 

(3) Third Revised Sheet No. 3 (Su | 
persedes Second Revised Shest 
No. 3) 

(4) Tenth Revised Sheet No. 5 (Su 
persedes Ninth Revised Sheet No. 
5). 

(5) Eighth Revised Sheet No. 5-A Do 
(Supersedes Seventh Revised 
Sheet No. 5-A). 

(6) Tenth Revised Sheet No. 7 (Su- 
persedes Ninth Revised Sheet No. 
7) 


Preliminary 
Statement 


Revision No. 6 Rate 
Schedule REA-1 








Federal Register / Vol. 48, No. 92 / Wednesday, May 11, 1983 / Notices 


(7) Seventh Revised Sheet No. 7-A 
(Supersedes Sixth Revised Sheet 
No. 7--A). 

(8) Third Revised Sheet No. 7-8 
(Supersedes Second Revised 
Sheet No. 7-8). 

(9) Tenth Revised Sheet No. 8 (Su- 
persedes Ninth Revised Sheet No. 


Revision No. 6 Rate 
Schedule MUN-1 


Revision No. 6 Rate 
Schedule MUN-1 


8). 
(0) Eighth Revised Sheet No. 8-A 


( Seventh Revised 

Sheet No. 8-A). 

(11) Tenth Revised Sheet No. 10 
(Supersedes Ninth Revised Sheet 
No. 10). 

(12) Seventh Revised Sheet No. 10- Do. 
A (Supersedes Sixth Revised 
Sheet No. 10-A). 

(13) Third Revised Sheet No. 10-B Do. 
(Supersedes Second Revised 
Sheet No. 10-8). 

(14) Eighth Revised Sheet No. 32 
(Supersedes Seventh Revised 
Sheet No. 32) | 


Fue! Cost 
Adjustment 


index of Purchasers 
Revision No. 6 
Rate Schedules 
REA-1 and MUN- 
1 

(15) Eighteenth Revised Sheet No. Do. 

34 (Supersedes Seventeenth Re- | 
vised Sheet No. 34). 

(16) Twentieth Revised Sheet No. Do. 
35 (Supersedes Ninteenth Revised | 
Sheet No. 35). 

(17) Twelfth Revised Sheet No. 36 
(Supersedes Eleventh Revised 
Sheet No. 36). 

(18) Twentieth Revised Sheet No. 
37 (Supersedes Ninteenth Revised 
Sheet No. 37). 

(19) Seventeenth Revised Sheet No. 
38 (Supersedes Sixteenth Revised 
Sheet No. 38). 

(20) Thirteenth Revised Sheet No. 
39 (Supersedes Twelfth Revised 
Sheet No. 39). 

(21) Fourth Revised Sheet No. 40 
(Supersedes Third Revised Sheet 





(FR Doc. 63-12554 Filed 5-10-83; 8:45 am] 
BILLING CODE 6717-01-M 


[Project No. 5906-001) 


City of Ocean Shores, Washington; 
Surrender of Preliminary Permit 


May 5, 1983. 

Take notice that City of Ocean 
Shores, Washington, Permittee for the ~ 
proposed West Fork Humptulips River 
Project No. 5908, has requested that its 
preliminary permit be terminated. The 
permit was issued on August 25, 1982, 
and would have expired on February 28, 
1984. The project would have been 
located on West Fork Humptulips River, 
in Grays Harbor County, Washington. 

The Permittee filed its request on 
March 1, 1983, and the surrender of the 
preliminary permit for Project No. 5908 
is deemed accepted as of thé date of this 
notice. 

Kenneth F. Plumb, 

Secretary. 

(FR Doc. 63-12555 Filed 5-10-83; 8:45 am] 
BILLING CODE 6717-01-M 


[Project No. 5869-001] 


East Lexington Hydro Associates; 
Surrender of Preliminary Permit 


May 5, 1983. 

Take notice that East Lexington 
Hydro Associates, Permittee for the 
proposed East Lexington Hydro Project 
No. 5869, has requested that its 
preliminary permit be terminated. The 
permit was issued on September 16, 
1982, and would have expired on 
February 29, 1984. The project would 
have been located on the Maury River 
near Lexington, in Rockbridge County, 
Virginia. 

The Permittee filed its request on 
April 8, 1983, and the surrender of the 
preliminary permit for Project No. 5869 
is deemed accepted as of the date of this 
notice. 

Kenneth F. Plumb, 

Secretary. 

{FR Doc. 83-12556 Filed 5-10-83; 8:45 am] 
BILLING CODE 6717-01-M 


[Docket No. TA8&3-2-33-001] 


El Paso Natural Gas Co., Compliance 
Purchased Gas Cost Adjustment Filing 


May 5, 1983. 

Take notice that on April 29, 1983, El 
Paso Natural Gas Company (“El Paso”) 
tendered for filing, pursuant to Part 154 
of the Federal Energy Regulatory 
Commission (“Commission’’) 
Regulations Under the Natural Gas Act 
and in compliance with the 
Commission's order issued March 31, 
1983 at Docket No. TA83-2-33--000, et 
al., the following tariff sheets to its 
FERC Gas Tariff: 





Tariff sheet - 





| Third Substitute Thirty-third Revised 
Sheet No. 3-B. 
Revised Sheet No. 67-D 
Fifth Revised Sheet No. 67-D.1. 
Original Sheet No. 67-D.ia. 
Third Revised Volume | Third Substitute Twenty-fourth Re- 
No. 2. vised Sheet No. 1-D. 


Original Volume No. Third Substitute Twenty-fifth Revised 
2A. Sheet No. 1-C. 


The Commission's March 31, 1983 
order, among other things, conditionally 
accepted, effective April 1, 1983 subject 
to refund, certain revised tariff sheets 
included in El Paso’s notice of rate 
change filed March 1, 1983 under the tab 
denominated “TA83-2-33 Tariff Sheets” 
which reflected a net increase of 2.93¢ 
per Mcf in rates for jurisdictional gas 
service rendered to customers under 
rate schedules affected by and subject 
to the Purchases Gas Cost Adjustment 
Provision (“PGA”) in El Paso’s Original 


Original Volume No. 
1 


Volume No. 1 Tariff. Ordering 
paragraphs (C), (E), (F) and (J), 
respectively, of said order directed E] 
Paso to file, within thirty days of the 
date of issuance thereof, (i) actual 
purchase volume information covering 
the six-month period from July 1, 1982 
through December 31, 1982; (ii) 
workpapers to support certain 
adjustments to Account 191 and certain 
amounts related to transportation, gas 
well royalties and production tax 
trackers; (iii) revised tariff sheets 
reflecting elimination of any interperiod 
tax effect related to transportation 
revenues and revenues associated with 
the special retroactive adjustment 
related to gas sales to Petroleos 
Mecicanos included in Account 191,; 
and (iv) revisions to its PGA with 
respect to the treatment of revenues 
related to the purchased gas cost 
component of minimum bills. 

In compliance with ordering 
paragraph (F) of the Commission's 
March 31, 1983 order, El Paso states that 
it has recalculated the unrecovered 
purchased gas cost surcharge included 
in its March 1, 1983 PGA notice of rate 
change to eliminate any interperiod tax 
effect related to transportation revenues 
and revenues from sales to Petroleos 
Mexicanos. After such adjustment, El 
Paso states that the instant filing 
provides for a net adjustment in its rates 
of 2.92¢ per Mcf (equivalent to $.0277 per 
dth) as compared to the net adjustment 
of 2.93¢ per Mcf (equivalent to $.0278 per 
dth) initially proposed in the March 1, 
1983 PGA filing which reduction is 
reflected in the rates set forth on 
tendered Sheet Nos. 3-B, 1-D and 1-C. 
Additionally, the rates set forth on said 
tariff sheets differ from those filed at 
Docket No. TA83-2-33-000 in that they 
have been adjusted to reflect (i) a 
decrease in Base Tariff Rates, (ii) 
conversion from a volumetric to a 
thermal basis for billing, (iii) 
implementation of a two-part rate for El 
Paso’s California customers and three 
largest east-of-California customers, and 
(iv) cancellation of Rate Schedule G-X, 
which changes were effectuated April 1, 
1983 pursuant to the provisions of the 
“Offer of Interim Settlement” filed 
March 15, 1983 and approved on an 
interim basis by Commission letter order 
dated March 31, 1983 at Docket No. 
RP82-33, et a/. In compliance with 
ordering paragraph (J), El Paso tendered 
Eleventh Revised Sheet No. 67-D, Fifth 
Revised Sheet No. 6-D.1 and Original 
Sheet No. 67-D.1a reflecting revisions to 
its PGA clause to specify treatment of 
revenues associated with the gas cost 
component of minimum bill charges 
collected from its jurisdicational 
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customers. El Paso also included in the 
instant tender the information and 
supporting workpapers required by 
ordering paragraphs (C) and (E) of the 
Commission's March 31, 1983 order. 

El Paso requests that tendered Sheet 
Nos. 3-B, 1-D, and 1-C be substituted 
for their respective counterparts filed 
March 1, 1983 at Docket No. TA83-2-33- 
000 and made effective April 1, 1983, 
subject to refund, as provided for in the 
Commission's March 31, 1983 order. El 
Paso further requests, pursuant to 
§ 154.51 of the Commission's 
Regulations, that the Commission grant 
waiver of the notice requirements in 
§ 154.22 of its Regulations so as to 
permit tendered Eleventh Revised Sheet 
No. 67-D, Fifth Revised Sheet No. 67-D.1 
and Original Sheet No. 67-D.1a to 
become effective April 1, 1983. 

El Paso states that copies of the 
instant filing, together with all 
enclosures, hae been served upon all 
parties of record in Docket No. TA83-2- 
23-000, et a/., and otherwise, upon all 
interstate pipeline system customers of 
El Paso and interested state regulatory 
commissions. 

Any person desiring to be heart of to 
make any protest with reference to said 
tariff filing should, on or before May 16, 
1983, file with the Federal Energy 
Regulatory Commission, Washington, 
D.C., 20426, a motion to intervene or a 
protest in accordance with the 
requirements of Rule 214 or Rule 211 of 
the Commission's Rules of Practice and 
Procedure (18 CFR 385.214 or 385.211). 
Protests filed with the Commission will 
be considered by it in determining the 
appropriate action to be taken, but will 
not serve to make any protestants 
parties to the proceeding. Any person 
wishing to become a party to a 
proceeding must file a motion to 
intervene in accordance with the 
Commission's Rules. Copies of this filing 
are on file with the Commission and are 
available for public inspection. 

Kenneth F. Plumb, 

Secretary. 

[FR Doc. 83-12557 Filed 5-10-83; 8:45 am} 
BILLING CODE 6717-01-M 


[Docket No. RP83-7 1-001) 


Granite State Gas Transmission Inc.; 
Filing Proposed Tariff Changes 


May 5, 1983. 

Take notice that on April 21,1983, 
Granite State Gas Transmission, Inc. 
(Granite State) tendered for filing Fourth 
Revised Sheet No. 7 and First Revised 
Sheet No. 68 in its FERC Gas Tariff, First 
Revised Volume No. 1, containing 
proposed changes in rates for 


effectiveness on April 1, 1983. According 
to Granite State, the revised rates 
submitted with its filing restate its Base 
Tariff rates for its jurisdictional sales of 
natural gas in compliance with the 
requirements of § 154.38(4)(d)(vi)(a) of 
the Commission's Regulations under the 
Natural Gas Act. 

Granite State further states that its 
restated Base Tariff rates are applicable 
to its wholesale sales to Bay State Gas 
Company and Northern Utilities, Inc. 
According to Granite State, copies of its 
filing were served on the foregoing 
customers and the regulatory comissions 
of the States of Maine, Massachusetts 
and New Hampshire. 

Any person desiring to be heard or to 
protest said application should file a 
petition to intervene or protest with the 
Federal Energy Regulatory Commission, 
825 North Capitol Street, N.E., 
Washington, D.C. 20426, in accordance 
with Rule 211 or 214 of the Commission's 
Rules of Practice and Procedure (18 CFR 
385.211, 385.214). All such petitions or 
protests should be filed on or before 
May 16, 1983. Protests will be 
considered by the Commission in 
determining the appropriate action to be 
taken, but will not serve to make 
protestants parties to the proceedings. 
Any person wishing to become a party 
must file a petition to intervene. Copies 
of this application are on file with the 
Commission and are available for public 
inspection. 

Kenneth F. Plumb, 

Secretary. 

{FR Doc. 83-12558 Filed 5-10-83; 8:45 am] 
BILLING CODE 6717-01-M 





[Docket No. RP&3-79-000] 


Michigan Wisconsin Pipe Line Co.; 
Proposed Changes in F.E.R.C. Gas 
Tariff 


May 5, 1983. 

Take notice that on April 29, 1983, 
Michigan Wisconsin Pipe Line Company 
(Michigan Wisconsin) tendered for filing 
proposed changes in its F.E.R.C. Gas 
Tariff, Original Volumn No. 1 and First 
Revised Volume No. 2 to become 
effective June 1, 1983. Michigan 
Wisconsin states that the proposed rate 
increase is designed to recover Michigan 
Wisconsin's overall cost of service, 
developed by utilizing a base period for 
the twelve months ended January 31, 
1983, adjusted for known and 
measurable changes through the end of 
the test period, October 31, 1983. The 
filed cost of service is approximately $39 
million higher, or 1.6%, than the cost of 
service underlying present rates related 
primarily to increased take-or-pay 
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requirements and utility plant 
investment. The effect of such increase 
on Michigan Wisconsin’s average resale 
rates, together with the restoration of 
the 6¢ per dekatherm (dth) interim rate 
reduction implemented in Docket No. 
RP82-80, is 12.2¢ per dth. 

Michigan Wisconsin further states 
that the proposed rates are based on a 
sales level of 560 million dekatherms 
which reflects estimates of declining 
market requirements. The effect of 
market declines and the impact of a 
previously authorized MDQ reduction 
applicable to Rate Schedule MC-1 
account for the balance of the 23.8¢ per 
dth increase in Michigan Wisconsin's 
presently effective average resale rates. 

For purposes of this filing rates are 
based on Michigan Wisconsin's 
currently effective rate design, including 
classification of costs in accordance 
with the Seaboard decision pursuant to 
the Stipulation and Agreement approved 
by the Commission in Docket NO. RP81- 
61, et al. 

Any person desiring to be heard or to 
protest said application should file a 
petition to intervene or protest with the 
Federal Energy Regulatory Commission, 
825 North Capitol Street, NE., 
Washington, D.C. 20426, in accordance 
with Rule 211 or 214 of the Commission's 
Rules of Practice and Procedure (18 CFR 
385.211, 385.214). All such petitions or 
protests should be filed on or before 
May 16, 1983. Protests will be 
considered by the Commission in 
determining the appropriate action to be 
taken but will not serve to make 
protestants parties to the proceedings. 
Any party wishing to become a party to 
the proceeding must file a petition to 
intervene. Copies of this filing are on file 
with the Commission and are available 
for public inspection. 

Kenneth F. Plumb, 

Secretary. 

[FR Doc. 83-12559 Filed 5-10-83; 8:45 am] 
BILLING CODE 6717-01-M 


[Docket No. ER83-194-001] 


Mississippi Power Co.; Compliance 
Filing 


May 5, 1983. 

The filing Company submits the 
following: 

Take notice that on March 25, 1983, 
Mississippi Power Company submitted 
for filing revised rates pursuant to the 
Commission's order issued on February 
10, 1983. 

Any person desiring to be heard or to 
protest said filing should file comments 
with the Federal Energy Regulatory 
Commission, 825 North Capitol Street, 
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NE., Washington, D.C. 20426, on or 
before May 13, 1983. Comments will be 
considered by the Commission in 
determining the appropriate action to be 
taken. Copies of this filing are on file 
with the Commission and are available 
for public inspection. 

Kenneth F. Plumb, 

Secretary. 

[FR Doc. 83-12560 Filed 5-10-83; 8:45 am] 

BILLING CODE 6717-01-M 


[Docket No. RP83-81-000] 


Montana-Dakota Utilities Co.; 
Proposed Change in Rates 


May 5, 1983. 

Take notice that on April 29, 1983, the 
Montana-Dakota Utilities Co. (“MDU”), 
a Delaware corporation, whose mailing 
address is 400 North Fourth Street, 
Bismarck, North Dakota 58501, filed 
proposed changes in rates to its 
jurisdictional gas sales customers. 

More specifically, MDU filed the 
following tariff sheets to its FERC Gas 
Tariff, which reflect an increase in 
jurisdictional rates: 


Original Volume No. 4 
Twenty-fourth Revised Sheet No. 3A 
First Revised Volume No. 2 


Nineteenth Revised Sheet No. 10 


The proposed effective date is June 1, 
1983. 

Increased revenues from the rates as 
proposed by MDU would amount to 
$1,646,310 annually under MDU’s Rate 
Schedules G—1, PR-1, X-1, I-1, X-3, X-5, 
and X-6. 

The filing indicates that MDU has 
experienced increases in most areas of 
its cost of service and sharp decreases 
in its level of sales. Consequently, MDU 
states, it was required to file for an 
increase in its jurisdictional rates. 

Any person desiring to be heard or to 
niake any protest with reference to said 
filing should on or before May 16, 1983, 
file with the Federal Energy Regulatory 
Commission, 825 North Capitol Street, 
NE., Washington, D.C. 20426, a petition 
to intervene or a protest in accordance 
with the requirements of the 
Commission's Rules of Practice and 
Procedure (18 CFR 385.211, 385.214). All 
protests filed with the Commission will 
be considered by it in determining the 
appropriate action to be taken, but will 
not serve to make the protestants 
parties to the proceeding. Any person 
wishing to become a party to a 
proceeding or to participate in any 
hearing therein must file a petition to 
intervene in accordance with the 


« 
Commission's Rules of Practice and 
Procedure. 
Kenneth F. Plumb, 
Secretary. 
(FR Doc. 83-12561 Filed 5-10-83; 8:45 am] 
BILLING CODE 6717-01-M 


{Docket No. TA83-2-55-000 (PGA 83-2)] 


Mountain Fuel Resources, Inc.; Change 
in Rates Pursuant to Purchased Gas 
Cost Adjustment Provision 


May 5, 1983. 

Take notice that Mountain Fuel 
Resources, Inc. (Resources), Apr,. 29, 
1983, tendered for filing a proposed 
change in rate applicable to service 
rendered under its Rate Schedule No. 1 
affected by and subject to Resources’ 
Purchased Gas Cost Adjustment 
Provision contained in its FERC Gas 
Tariff, Original Volume No. 1. Resources 
filed Eighteenth Revised Sheet No. 7 and 
Seventh Revised Sheet No. 7-A of its 
FERC Gas Tariff, Original Volume No. 1. 

The current adjustment to Resources’ 
rates results in a net decrease of 
$0.1919/Mcf over the rate currently 
being collected. Resources proposes that 
the rate change-be effective June 1, 1983. 

Any person desiring to be heard or to 
protest said filing should file a petition 
to intervene or protest with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street, NE., Washington, 
D.C. 20426, in accordance with Rules 211 
and 214 of the Commission's Rules of 
Practice and Procedure (18 CFR 385.211, 
385.214). All such petitions or protests 
should be filed on or before May 16, 
1983. Protests will be considered by the 
Commission in determining the 
appropriate action to be taken, but will 
not serve to make protestants parties to 
the proceeding. Any person wishing to 
become a party must file petition to 
intervene. Copies of this filing are on file 
with the Commission and are available 
for public inspection. 

Kenneth F. Plumb, 

Secretary. 

(FR Doc. 83-12562 Filed 5-10-83; 8:45 am] 
BILLING CODE 6717-01-M 


[Docket No. RP82-126-003] 


Mountain Fuel Supply Co.; Tariff Filing 


May 5, 1983. 

Take notice that on April 25, 1983, 
Mountain Fuel Supply Company 
(Mountain Fuel) tendered for filing and 
acceptance First Revised Sheet No. 765 
to its FERC Gas Tariff, Original Volume 
No. 1. 

Mountain Fuel states that Rate 
Schedule X-32 is a Natural Gas 
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Transportation and Exchange 
Agreement Between Colorado Interstate 
Gas Company and Mountain Fuel 
wherein the parties agree to transport 
and exchange up to 300,000 Mcf per day, 
on a thermally equivalent basis‘as 
approved by the Federal Energy 
Regulatory Commission on November 
26, 1982. 

Mountain Fuel states that volumes of 
natural gas transported and exchanged 
under Rate Schedule X-32 were 
estimated in calculating the unit cost-of- 
service per Mef in the referenced docket. 

Mountain Fuel seeks to supplement 
Docket No. RP82—126-000 to include 
Rate Schedule X-32, First Revised Sheet 
No. 765, and supply charges set forth on 
Mountain Fuel’s currently effective 
Statement of Rates in its FERC Gas 
Tariff, Original Volume No. 1, for 
Mainline Transportation and 
Compression Redelivery, subject to 
refund with interest, pending the 
outcome of the proceeding. 

Mountain Fuel has requested that the 
Commission waive any of its Rules or 
Regulations as may be necessary to 
allow the tariff sheet tendered to 
become effective on May 1, 1983, as 
proposed. 

Any person desiring to be heard or to 
protest said filing should file a petition 
to intervene or protest with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street, NE., Washington, 
D.C. 20426, in accordance with 
§§ 385.214 and 385.211 of 18 CFR. All 
such petitions or protests should be filed 
on or before May 16, 1983. Protests will 
be considered by the Commission in 
determining the appropriate action to be 
taken, but will not serve to make 
protestants parties to the proceeding. 
Any person wishing to become a party 
must file a petition to intervene. Copies 
of this filing are on file with the 
Commission and are available for public 
inspection. 

Kenneth F. Plumb, 

Secretary. 

[FR Doc. 83-12563 Filed §~-10-83; 8:45 am] 
BILLING CODE 6717-01-™ 


[Docket No. ST79-21-002} 


ONG Western, Inc.; Extension Reports 


May 5, 1983. 

The companies listed below have filed 
extension reports pursuant to Section 
311 of the Natural Gas Policy Act of 1978 
(NGPA) and Part 284 of the 
Commission's regulations giving notice 
oif their intention to continue 
transportation and sales of natural gas 
for an additional term of up to 2 years. 
These transactions commenced on a 
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self-implementing basis without case- 
by-case Commission authorization. The 
Commission's regulations provide that 
the transportation or sales may continue 
for an additional term if the Commission 
does not act to disapprove or modify the 
proposed extension during the 90 days 
preceding the effective date of the 
requested extension. 

The table below lists the name and 
addresses of each company selling or 
transporting pursuant to Part 284; the 
party receiving the gas; the date that the 
extension report was filed; and the 
effective date of the extension. A letter 
“B” in the Part 284 column indicates a 
transportation by an interstate pipeline 
which is extended under § 284.105. A 


letter “C” indicates transportation by an 
intrastate pipeline extended under 

§ 284.125. A “D” indicates a sale by an 
intrastate pipeline extended under 

§ 2848.146. A “G” indicates a 
transportation by an interstate pipeline 
pursuant to § 284.221 which is extended 
under § 284.105. A “G(HS)” indicates 
transportation, sales or assignments by 
a Hinshaw Pipeline pursuant to a 
blanket certificate issued under 

§ 284.222 of the Commission’s 
Regulations. 

Any person desiring to be heard or to 
make any protest with reference to said 
extension report should on or before 
May 31, 1983 file with the Federal 
Energy Regulatory Commission, 
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Washington D.C. 20426, a petition to 
intervene or protest in accordance with 
the requirements of the Commission's 
Rules of Practice and Procedure (18 CFR 
385.211 or 385.214). 

All protest filed with the Commission 
will be considered by it in determining 
the appropriate action to be taken but 
will not serve to make the protestants 
party to a proceeding. 

Any person wishing to become a party 
to a proceeding or to participate as a 
party in any hearing therein must file a 
petition to intervene in accordance with 
the Commission's Rules. 

Kenneth F. Plumb, 
Secretary. 


Docket No. Transporter/seller l Recipient Date filed i Part 284subpart 





Effective date 


4 i 

ST79— 29D 2c eceeeccessevesnesseeeeee] OQ Western, inc., 624 South Boston Ave., 
Tulsa, OK 74119. 

Louisiana intrastate Gas Corp., P.O. Box 
1352, Alexandria, LA 71301. | 

Deihi Gas Pipeline Corp., Fidelity Union | United Gas Pipe Line Co... spcstinaiaosdieohene 4/11/83 | D 
Tower, Dalias, TX 75201. | 

4/11/83 Cc 


Transwestern Pipeline CO.............ccsssssvsrereseennsen 4/6/83 |D 7/28/83 


Trans Lousiana Gas Co., inc... 7/16/83 


ST81-344-001.... 4/15/83 i? 


ST81-384-001.......... 7/10/83 


7/01/83 
7/17/83 


STB1-3B5-001 «a nnennee 


ST81-397-001 "| Natural Gas Pipeline Co. of America, 122 | 


i a icicicci ce ccccned 
ST81-409-001 

Omaha, NE 68102 
ST61-419-001......... 


ST81-430-001 
| Tower, Daliax, TX 75201. 
ST B9 497008 nena cnscecnennennenee 


75206. 





= - 


South Michigan Ave., Chicago, iL 60603. 
Northern Natural Gas Co., 2223 Dodge St. 


| Natural Gas Pipeline Co. of America, 122 
South Michigan Ave., Chicago, IL 60603. 

Dethi Gas Pipeline Corp., Fidelity Union 

Liberty Natural Gas Co. 906 Capital Bank 
Bidg., 5307 E. Mockingbird Lane, Dallas, TX 


Southern Natural Gas CO.........:0secsssseseeneseeees 
United Gas Pipe Line Co... 


Panhandle Eastern Pipe Line Co. 


United Gas Pipe Line Co.. 





ae - peicpeiied 


Transcontinental Gas Pipe Line Corp.............0. 


4/15/83  ssenanascenecnedansinnsnioninsnsibontsaivtil 


4/15/83 | G 
4/4/83 Ochi 


7/17/83 
7/10/83 
4/15/83 O..255,.0 5 see 7/17/83 
4/14/83 lc 


8/15/83 


7/28/83 








NoTE.—The noticing of these filings does not constitute a determination of whether the filings comply with the commission's regulations 


[FR Doc. 83-12564 Filed 5-10-83; 8:45 am} 
BILLING CODE 6717-01-™ 


[Docket No. RP83-80-000] 


Ringwood Gatrhering Co.,Proposed 
Changes in FERC Gas Tariff 


May 5, 1983 


Take notice that Ringwood Gathering 
Company (formerly Oklahoma Natural 
Gas Gathering Corporation), on April 29, 
1983, tendered for filing proposed 
changes in its FERC Tariff, Original 
Volume, No. 1, consisting of the 
following tariff sheets: 


Thirtieth Revised Sheet PGA-1 
Ninth Revised Sheet No. 4 
Eighth Revised Sheet No. 59 


The proposed changes would increase 
the level of its jurisdictional rates by 
25,39 cents per Mcf, which would 
provide an increase in revenues from 
jurisdictional sales of $1,727,559 based 
on the 12-month period ending 
December 31, 1982, as adjusted. 
Ringwood Gathering Company states 
that this increase amounts to a 12.99 
percent increase over revenues which 


would result from annualized effective 
rates that are in effect at this time. 

Ringwood Gathering Company states 
that this filing is being made in 
compliance with § 154.63(b)(3) of the 
Commission's regulations. Ringwood 
Gathering Company states that 
declining sales volumes and increased 
cost of service (labor, supplies, 
expenses, and construction) have 
caused its earned rate of return to 
decline to a negative 5.99 percent after 
adjustments. Thus, the company 
requests waiver of the five-month 
suspension period because it only serves 
to further erode that return and increase 
the risk to the company’s stockholders. 

Ringwocd Gathering Company 
proposes an effective date of June 1, 
1983, and states that copies of this filing 
were served on each of its customers 
and affected state commissions. 

Any person desiring to be heard or to 
protect said filing should file a petition 
to intervene or protest with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street, Washington, DC 
20426, in accordance with Rules 211 and 
214 of the Commission's Rules of 
Practice and Procedure (18 CFR 385.211, 
385.214). All such petitions or protests 


should be filed on or before May 16, 
1983. Protests will be considered by the 
Commission in determining the 
appropriate action to be taken, but will 
not serve to make protesants parties to 
the proceeding. Any person wishing to 
become a party must file a petition to 
intervene. Copies of this filing are on file 
with the Commission and are available 
for public inspection. 

Kenneth F. Plumb, 

Secretary. 

(FR Doc. 83-12565 Filed 5-10-83; 8:45 am] 

BILLING CODE 6717-01-M 





[Docket No. RP83-30-003] 


Transcontinental Gas Pipe Line Corp.; 
Application 


May 5, 1983 

Take notice that on April 21, 1983, 
Transcontinental Gas Pipe Line 
Corporation (Transco) filed alternative 
proposed tariff sheets to make effective 
changes in rates applicable to 
transportation service performed by 
Transco in the production area of its 
system. Transco states that its preferred 
alternative tariff sheets, contained in 





Federal Register / Vol. 48, No. 92 / Wednesday, May 11, 1983 / Notices 


Attachment A to its filing, not only 
reflect the revision to Transco’s filed 
rates that were required by the 
Commission's January 14, 1983 
suspension order in this proceeding but 
also reflect a reduced rate of return on 
equity agreed upon by the parties to 
Transco’s rate proceedings in Docket 
No. RP83-11-000 and RP83-30-000 in a 
settlement agreement filed on April 13, 
1983, and presently pending before the 
Commission. Transco also filed 
alternative tariff sheets which would 
reflect the revisions required in the 
Commission's suspension order but 
would otherwise implement the full rate 
increase sought by Transco in the event 
that the Commission rejects the 
aforementioned settlement. 


Transco proposes an effective date of 


April 22, 1983, for the alternative tariff 
sheets contained in Attachment A and 
specifically requests the Commission to 
grant a waiver of the notice 
requirements as provided in § 154.51 of 
the Commission's regulations in order to 
make its proposed rates effective on 
April 22, 1983. 

Any person desiring to be heard or to 
protest said filing should file a petition 
to intervene or protest with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street, NE., Washington, 
DC 20426, in accordance with Rules 211 
and 214 of the Commission’s Rules of 
Practice and Procedure (18 CFR 385.211, 
385.214). All such petitions or protests 
should be filed on or before May 16, 
1983. Protests will be considered by the 
Commission in determining the 
appropriate action to be taken, but will 
not serve to make protestants parties to 
the proceeding. Any person wishing to 
become a party must file a petition to 
intervene. Copies of this filing are on file 
with the Commission and are available 
for public inspection. 

Kenneth F. Plumb, 

Secretary. 

{FR Doc. 83-12566 Filed 5-10-83; 8:45 am] 
BILLING CODE 6717-01-M 


{Docket No. TA83-2-29-001] 


Transcontinental Gas Pipe Line Corp.; 
Tariff Filing 


May 5, 1983 

Take notice that Transcontinental Gas 
Pipe Line Corporation (Transco) 
tendered for filing on April 29, 1983 
Substitute Twenty-Sixth Revised Sheet 
No. 12, Substitute Twenty-Sixth Revised 
Sheet No. 15 and Substitute Ninth 
Revised Sheet No. 16 to Second Revised 
Volume No. 1, and Substitute Thirty- 
Second Revised Sheet No. 121 to 
Original Volume No. 2 of Transco’s 


FERC Gas Tariff. These tariff sheets, 
which are proposed to be effective May 
1, 1983, reflect a net decrease of 16.7¢ 
per dekatherm (dt) in the commodity or 
delivery charge of Transco’s CD, G, OG, 
E, PS and S-2 rate schedules, a net 
decrease of 16.5¢ per dt in the 
commodity charge under the ACQ rate 
schedule, and a net decrease of 0.2¢ per 
dt in the delivery charge of the X-20 rate 
schedule. 

Transco states that the instant filing is 
tendered pursuant to the terms of the 
“Settlement Agreement as to Rates of 
Transcontinental Gas Pipe Line 
Corporation” (Settlement Agreement) 
filed April 13, 1983 in Docket Nos. RP83- 
11-000 and RP83-30-000. In Part C of 
that Settlement Agreement, Transco has 
agreed to reflect reductions in its PGA 
filing to be effective May 1, 1983 “as a 
result of (a) the general proportionate 
cutback of gas supplies * * * and (b) the 
crediting to a separate subaccount of 
Account No. 191 of 20¢ per dt 
representing the estimated effect of the 
price differentials for supplies to be 
acquired under the ISP * * *” (ISP 
refers to the Industrial Sales Program 
discribed in Article B of the Settlement 
Agreement.) The rates contained in the 
instant revised PGA filing reflect the 
foregoing cost reductions in conformity 
with said Settlement Agreement. The 
rate decrease in the instant filing has 
been applied to the rates filed April 13, 
1983 in the aforesaid Settlement 
Agreement which are intended to be 
made effective April 22, 1983. In this 
regard, the instant filing is intended to 
supersede in its entirety the PGA filing 
made by Transco in the captioned 
docket, contingent upon approval by the 
Commission of the aforesaid Settlement 
Agreement. 

Transco further states that these 
changes have been computed in 
accordance with applicable tracking 
provisions contained in the General 
Terms and Conditions of its FERC Gas 
Tariff, Second Revised Volume No. 1. 
The instant tracking rate change 
amounts to a decrease of 16.5¢ per dt in 
the commodity or delivery charge in 
Transco’s CD, G, OG, E, PS, S-2 and 
ACQ rate schedules. This decrease is 
comprised of: (a) an 8.3¢ per dt increase 
in the current gas cost adjustment; (b) a 
4.8¢ per dt decrease in the Deferred 
Adjustment; and (c) the separate credit 
of 20.0¢ per dt referred to above. The 
4.8¢ decrease in the Deferred 
Adjustment represents the difference 
between the currently effective positive 
Deferred Adjustment of 19.3¢ per dt and 
the proposed positive Deferred 
Adjustment of 14.5¢ per dt which is 
required to eliminate, over the six-month 
period commencing May 1, 1983, the 
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debit balance of $53,009,565 
accumulated in Transco Unrecovered 
Purchased Gas Cost Account (FERC 
Account No. 191) at February 28, 1983. 
Transco further states that its tracking 
rate change to reflect curtailment credits 
is a decrease of 0.2¢ per dt in the 
commodity or delivery charge under its 
CD, G, OG, E, PS, S-2 and X-20 rate 
schedules. This decrease represents the 
difference between the currently 
effective positive unit adjustment of 0.1¢ 
per dt and the proposed negative unit 
adjustment of 0.1¢ per dt, and is 
designed to eliminate, over the six- 
month period beginning May 1, 1983, the 
estimated credit balance in the deferred 
account relating to such curtailment 
credits as of April 30, 1983. 

The Company states that copies of the 
filing are being mailed to each of its 
jurisdictional customers and interested 
State Commissions. 

Any person desiring to be heard or to 
protest sail filing should file a petition to 
intervene or protest with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street, NE., Washington, 
D.C. 20426, in accordance with Rules 211 
and 214 of the Commission's Rules of 
Practice and Procedure (18 CFR 385.211, 
385.214). All such petitions or protests 
should be filed on or before May 16 
1983. Protests will be considered by the 
Commission in determining the 
appropriate action to be taken, but will 
not serve to make protestants parties to 
the proceeding. Any person wishing to 
become a party must file a petition to 
intervene. Copies of the filing are on file 
with the Commission and are available 
for public inspection. 

Kenneth F. Plumb, 

Secretary. 

{FR Doc 83-12567 Filed 5-10-83; 8:45 am] 
BILLING CODE 6717-01-M 


[Docket No. ER83-368-000) 


Upper Peninsula Power Co.; Order 
Accepting for Filing and Suspending 
Rates, Noting Interventions, and 
Establishing Hearing Procedures 


Issued: May 5, 1983. 


On March 7, 1983, Upper Peninsula 
Power Company (UPPCO) tendered for 
filing increased rates for firm service te 
its seven wholesale customers.’ UPPCO 
seeks to implement the rate increase in 
two phases. The Phase I rates would 
increase revenues by approximately 
$586,000 (10.8%) for the calendar year 
1983 test period. The Phase II rates 
represent an additional increase of 


'‘ See Attachment A for customers and rate 
schedule designations. 
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about $200,000, or a total increase of 
14.5%. UPPCO requests that the Phase I 
rates become effective 60 days after 
filing, and that the Phase II rates take 
effect no later than 61 days after filing. If 
the Phase II rates are allowed to become 
effective following a one day 
suspension, UPPCO asks that the Phase 
I rates not become effective separately. 

Notice of the filing was published in 
the Federal Register with comments due 
by March 28, 1983. On March 25, 1983, 
Wisconsin Electric Power Company 
(WEPCO) filed a timely motion to 
intervene. WEPCO raises no specific 
cost of service issues and states that it is 
not requesting a hearing. However, 
WEPCO requests that it be permitted to 
participate as a full party in any 
proceedings which may be ordered. 

On March 28, 1983, the Alger Delta 
Cooperative Electric Association, the 
Ontonagon County Rural Electrification 
Association, and the Cities of Gladstone 
and Negaunee, Michigan (Intervenors) 
jointly filed a timely protest, motion to 
intervene, and request for a five month 
suspension. In support of their request 
for a maximum suspension, the 
Intervenors contend, inter alia, that: (1) 
UPPCO’s requested rate of return is 
excessive; (2) UPPCO’s expense 
projections are excessive; and (3) 
UPPCO's “separation methodology” for 
allocating transmission facilities is 
improper. 

On April 11, 1983, UPPCO filed an 
answer to the Intervenors’ protest and 
motion to intervene. In its answer, 
UPPCO disputes the allegations that its 
cost of service is excessive and that its 
“separate methodology” is improper. 
UPPCO does not, however, oppose the 
motions to intervene in this proceeding. 
Discussion 

Under Rule 214{c)(1) of the 
Commission's Rules of Practice and 
Procedure (18 CFR 385.214), the 
unopposed motions of WEPCO and the 
Intervenors serve to make them parties 
to this proceeding. 

Our review of UPPCO’s submittal and 
the pleadings indicates that the 
proposed rates have not been shown to 
be just and reasonable, and may be 
unjust, unreasonable, unduly 
discriminatory or preferential, or 
otherwise unlawful. We shall therefore 
accept UPPCO’s rates for filing and 
suspend them as ordered below. 

In West Texas Utilities Company, 
Docket No. ER82-23-000, 18 FERC 
{ 61,189 (1982), we explained the 
Commission's suspension policy and 
noted that rate filings would ordinarily 
be suspended for one day where 
preliminary review indicates that the 
proposed rates may be unjust and 


unreasonable but may not produce 
substantially excessive revenues, as 
defined in West Texas. Because our 
review suggests that UPPCO’s Phase II 
rates may not yield substantially 
excessive revenues, we shall suspend 
the Phase II rates for one day from 60 
days after filing, to become effective, 
subject to refund, on May 8, 1983. As a 
result of this action and consistent with 
UPPCO's request, we shall deem the 
Phase I rates to have been withdrawn. 

The Commission orders: 

(A) UPPCO’s proposed Phase I rates 
are deemed withdrawn. 

(b) UPPCO's proposed Phase II rates 
are hereby accepted for filing and 
suspended for one day from 60 days 
after filing, to become effective, subject 
to refund, on May 8, 1983. 

(C) Pursuant to the authority 
contained in and subject to the 
jurisdiction conferred upon the Federal 
Energy Regulatory Commission by 
section 402(a) of the Department of 
Energy Organization Act and by the 
Federal Power Act, particularly sections 
205 and 206 thereof, and pursuant to the 
Commission's Rules of Practice and 
Procedure and the regulations under the 
Federal Power Act [18 CFR, Chapter I], a 
public hearing shall be held concerning 
the justness and reasonableness of 
UPPCO’s rates. 

(D) The Commission staff shall serve 
top sheets in this proceeding within ten 
(10) days of the date of this order. 

(E) A presiding administrative law 
judge, to be designated by the Chief 
Administrative Law Judge, shall 
convene a conference in this proceeding 
to be held within approximately fifteen 
(15) days after service of top sheets, in a 
hearing room of the Federal Energy 
Regulatory Commission, 825 North 
Capitol Street, NE., Washington, D.C. 
20426. The presiding judge is authorized 
to establish procedural dates and to rule 
on all motions (except motions to 
dismiss) as provided in the 
Commission's Rules of Practice and 
Procedure. 

(F) The Secretary shall promptly 
publish this order in the Federal 
Register. 

By the Commission. 
Kenneth F. Plumb, 
Secretary. 
Attachment—Upper Peninsula Power 
Company Rate Schedule Designations 
[Docket No. ER83-368-000] 

Filed: March 7, 1983. 
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Step | rates are deemed with- 

drawn Step li rates are desig- 

nated as follows: 

(1) Supplement No. 26 to rate | Wisconsin Electric Power 
schedule FPC No. 2 (super- Co. 
sedes supplement Nos. 24 
and 25). 

(2) Supplement No. 27 to rate Do. 
schedule FPC No. 3 (super- 
sedes supplement Nos. 25 
and 26). 

(3) Supplement No. 26 to rate 
schedule FPC No. 6 (super- 
sedes supplement Nos. 24 
and 25). 

(4) Supplement No. 26 to rate 
schedule FPC No. 7 (super- 


Village of Baraga. 
Village of L’Anse. 


(5) nese No. 24 to rate 
schedule FPC No. 11 (su- 


persedes supplement Nos. 
22 and 23). 


(6) Supplement No. 26 to rate 
schedule FPC No. 14 (su- 
persedes supplement Nos. 
24 and 25). 

(7) Jane rag No. 27 to rate 

schedule FPC No. 15 (su- 
persedes supplement Nos. 
25 and 26). 

(8) Supplement No. 13 to rate 
schedule FERC No. 23 (su- 
persedes Nos. 
11 and 12). 


City of Negaunee. 
Alger-Delta Coop. 


Ontonagon County REA. 


[FR Doc. 83-12568 Filed 5-10-83; 8:45 am] 
BILLING CODE 6717-01-M 


[Docket No. ER83-46 1-000] 


Utah Power & Light Co.; Filing 


May 5, 1983. 

Take notice that on April 11, 1983, 
Utah Power & Light Company (UP&L) 
tendered for filing a supplemental 
revised Appendix 1 as required by 
Exhibit C for retail sales in its Idaho 
jurisdiction, together with the Bonneville 
Power Administration’s Average System 
Cost Report in which Bonneville 
determined the Average System Cost for 
the Idaho residential jurisdiction in 
accordance with the provisions of the 
Residential Purchase and Sale 
Agreement (Agreement) between UP&L 
and the Bonneville Power 
Administration (BPA). UP&L also 
submitted comments and objections 
regarding certain adjustments made by 
BPA's Average System Cost 
determination. This filing is a 
supplement to the original filing of 
March 7, 1983 and is necessitated by the 
Idaho P.U.C. issuing an Order on 
Rehearing wherein it granted an 
additional revenue requirement increase 
to UP&L. 

UP&L requests an effective date of 
November 10, 1982. 

Copies of the filing were served upon. 
BPA, and the Idaho Public Utilities 
Commission. 

Any person desiring the be heard or to 
protest said filing should file a motion to 
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intervene or protest with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street, NE., Washington, 
D.C. 20426, in accordance with Rules 211 
and 214 of the Commission’s Rules of 
Practice and Procedure (18 CFR 385.211, 
385.214). All such motions or protests 
should be filed on or before May 20, 
1983. Protests will be considered by the 
Commission in determining the 
appropriate action to be taken, but will 
not serve to make protestants parties to 
the proceeding. Any person wishing to 
become a party must file a motion to 
intervene. Copies of this filing are on file 
with the Commission and are available 
for public inspection. 

Kenneth F. Plumb, 

Secretary. 

{FR Doc. 83-12571 Filed 5-10-83; 8:45 am} 

BILLING. CODE 6717-01-M 


[Docket No. TA83-2-56-000] 


Valero Interstate Transmission Co.; 
Purchased Gas Cost Adjustment Filing 


May 5, 1983. 

Take notice that on April 29, 1983, 
Valero Interstate Transmission 
Company (“Vitco”) tendered the 
following filings containing purchased 
gas cost adjustments: 


Original Supplement No. 40 to FERC 
Rate Schedule No. 1 for the Sale of 
Gas by Vitco to Natural Gas Pipeline 
Company of America, 

Original supplement No. 119 to FERC 
Rate Schedule No. 2 for the Sale of 
Gas by Vitco to Transcontinental Gas 
Pipe Line Corporation, 

Original Supplement No. 17 to FERC 
Rate Schedule No. 14 for the Sale of 
Gas by Vitco to El Paso Natural Gas 
Company, and 

1st Revised Sheet No. 14, to FERC Rate 
Schedule No. T-1 


Vitco states that the rates stated on 
Exhibit A to each of the rate schedule 
supplements and 1st Revised Sheet No. 
14 to Rate Schedule T-1 reflects the 
change in purchased gas costs based on 
the six months ended February 28, 1983. 

The change in rate provided in Exhibit 
A to Original Supplement No. 46 to Rate 
Schedule No. 1 includes an increase in 
purchased gas costs of 13.77 cents per 
Mcf and a surcharge of 40.38 cents per 
Mef. The change in rate provided in 
Exhibit A to Orignial Supplement No. 
419 to Rate Schedule No. 2 includes an 
increase in purchase gas costs of 50.94 
cents per Mef and a surcharge of 52.75 
cents per Mcf. The change in rate 
provided in Exhibit A to Original 
Supplement No. 17 to Rate Schedule No. 
14 includes an increase in purchased gas 
costs of 54.91 cents per Mcf and a 


surcharge of 24.47 cents per Mcf. The 
surcharge in each instance is designed 
to eliminate the balance in the deferred 
purchased gas cost account. The change 
in rate provided on 1st Revised Sheet 
No. 14 to Rate Schedule T-1 includes an 
increase in purchased gas cost of 2.65 
cents per Mcf and a surcharge of 0.08 
cents per Mcf. 

Vitco states that these rates include 
no incremental pricing factor because 
Vitco was granted an exemption from 
certain filing and accounting 
requirements in Docket No. SA80-42. 

The proposed effective date for the 
above filings is June 1, 1983. Vitco 
requests a waiver of any Commission 
regulations or order which would 
prohibit implementation by June 1, 1983. 

Any person desiring to be heard or to 
protest said filing should file a petition 
to intervene or protest with the Federal 
Energy Regulatory Commission, 825 
North Capital Street, NE., Washington, 
D.C. 20426, in accordance with Rules 211 
and 214 of the Commisssion's Rules of 
Practice and Procedure (18 CFR 385.211, 
385.214). Ali such petitions or protests 
should be filed on or before May 16, 
1983. Protests will be considered by the 
Commission in determining the 
appropriate action to be taken, but will 
not serve to make protestants parties to 
the proceeding. Any person wishing to 
become a party must file a petition to 
intervene.*Copies of this filing are on file 
with the Commission and are available 
for public inspection. 

Kenneth F. Plumb 

Secretary. 

[FR Doc. 83-12572 filed 5-10-83; 8:45 am] 
BILLING CODE 6717-01-M 


[Docket No. RP83-82-000] 


Valley Gas Transmission, Inc.; 
Proposed Changes in Rates 


May 5, 1983. 

Take notice that on April 29, 1983, 
Valley Gas Transmission, Inc. (Valley) 
filed proposed changes to its FERC Gas 
Tariff to become effective on June 1, 
1983, consisting of Twenty-Fifth Revised 
Sheef No. 2A and Second Revised Sheet 
No. 176 of Original Volume No. 1. 

Valley states that the proposed rates 
are an increase over those currently in 
effect. The primary reason for the 
proposed change in the rates is due to 
the significant decrease in Valley's sales 
volumes. Although the proposed rates 
reflect an increase from the currently 
effective rates of 21.43 cents per Mef to 
39.96 cents per Mcf, those rates reflect a 
decrease in jurisdictional revenues of 
$165,045 over those collected for the 
twelve months ending December 31, 
1982. 


Valley is requesting that if the 
Commission determines that the 
proposed rates should be suspended, 
that such suspension be for only one 
day, and that Valley be permitted to 
collect the increased rates subject to 
refund. 

Any person desiring to be heard or to 
protest said filing should file a petition 
to intervene or protest with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street, NE., Washington, 
D.C. 20426, in accordance with Rules 211 
and 214 of the Commission’s Rules of 
Practice and Procedure (18 CFR 385.211, 
385.214). All such petitions of protests 
should be filed on or before May 16, 
1983. Protests will be considered by the 
Commission in determining the 
appropriate action to be taken, but will 
not serve to make protestants parties to 
the proceeding. Any person wishing to 
become a party must file a petition to 
intervene. Copies of this filing are on file 
with the Commission and are available 
for public inspection. 

Kenneth F. Plumb, 

Secretary. 

[FR Doc. 83-12573 Filed 5-10-83; 8:45 am] 
BILLING CODE 6717-01-M 


[Docket No. EL83-4-000] 


Wabash Valley Power Association, inc. 
v. Northern Indiana Public Service Co.; 
Order Denying Motion To Dismiss, 
instituting Investigation, and 
Establishing Procedures 


Issued: May 5, 1983. 


On November 3, 1982, Wabash Valley 
Power Association, Inc. (WVPA) applied 
to the Commission under Sections 211 
and 212 of the Federal Power Act for an 
order directing Northern Indiana Public 
Service Company (NIPSCO) to wheel 
power to twelve WVPA member 
cooperatives. WVPA currently 
purchases firm power for the twelve 
cooperatives from NIPSCO under an 
electric tariff on file with this 
Commission.” However, WVPA states 
that it notified NIPSCO on July 19, 1982, 
of its intent to cancel the tariff service 
agreements as of August 1, 1983, 
pursuant to the one-year notice 
provisions contained in those 
agreements. 


'The twelve rural electric membership 
corporations (REMCs) are Carroll Country REMC, 
Fulton County REMC, Jasper County REMC, 
Kankakee Valley REMC, Kosciusko County REMC, 
LaGrange County REMC, Marshall County REMC, 
Newton County REMC, Noble County REMC, 
Steuben County REMC, Warren County REMC, and 
White County REMC. 

*FERC Electric Tariff, Third Revised Volume No. 
1. 
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In support of its wheeling order 
request, WVPA alleges that NIPSCO has 
denied numerous requests and 
proposals by WVPA for “mutually 
advantageous power supply 
arrangements” during the past twelve 
years, has discriminated against WVPA 
in violation of the Sherman Act, and has 
used its monopoly over transmission in 
WVPA's service area to create and 
maintain anticompetitive control over 
WVPA. In addition, WVPA alleges that 
NIPSCO's projected cost of power 
precludes the company from continuing 
to supply adequate service to WVPA. 
For these reasons, WVPA seeks to 
replace NIPSCO power and energy with 
other adequate generating resources. 
WVPA states that its wheeling order 
request fulfills the requirements of 
Sections 211 and 212 in that the 
requested service (1) will not result in a 
reasonably ascertainable, 
uncompensated economic loss for 
NIPSCO, (2) will not place an undue 
burden on NIPSCO, (3) will not impair 
the ability of NIPSCO, WVPA, or any 
other electric utility to render adequate 
service to its customers, (4) will 
encourage conservation of energy and 
capital, (5) will significantly promote the 
efficient use of facilities and resources, 
and (6) will improve the reliability of the 
electric utility systems involved. 

Notice of WVPA's application was 
published in the Federal Register with 
comments due by December 15, 1982. On 
December 15, 1982, NIPSCO filed an 
answer, urging that the Commission 
summarily dismiss WVPA’'s application. 
First, NIPSCO denies that it has refused 
to make mutually advantageous power 
supply arrangements with WVPA, and 
that it has used its position to maintain 
anticompetitive control over WVPA. 
NIPSCO claims that its February 27, 
1978 agreement to purchase 9% of 
WVPA's share of Marble Hill nuclear 
output * completely refutes those 
allegations. 

Second, NIPSCO denies that a single 
year’s notice effects cancellation of the 
NIPSCO-WVPA service agreements. 
NIPSCO states that on February 27, 
1978, the parties entered into an 
interconnection agreement under which 
NIPSCO agreed to supply WVPA's 
power needs to the extent that they 
exceed the output generated by WVPA's 
ownership in the Marble Hill Nuclear 


*This power supply agreement pruvides that 
NIPSCO's purchases of WVPA's Marble Hill 
entitlement will decrease by 1% in each successive 
year. Because the agreement is administered by the 
Rural Electrification Administration, it has not been 
filed as a jurisdictional rate schedule with the 
Commission. 


Unit No. 1.4 Because that agreement 
requires WVPA to give eleven years’ 
notice of intent to replace NIPSCO- 
supplied power with power generated 
by other resources, NIPSCO asserts that 
WVPA's notice could not cancel the 
existing power contracts, and that the 
wheeling order sought by WVPA would 
breach the interconnection agreement. 
Moreover, NIPSCO contends that such 
an order is barred by Section 211(c)(2) of 
the Federal Power Act, which prohibits 
the Commission from ordering a utility 
to wheel any amount of power which 
replaces an amount of power the utility 
is already required to supply pursuant to 
a contract or filed rate schedule. 

In addition, NIPSCO challenges 
WVPA’s assertion that loss of the 
WVPA load will cause NIPSCO no 
undue economic hardship. NIPSCO 
claims that, based upon WVPA's 
commitment to purchase supplemental 
requirements (beyond its share of 
Marble Hill output) from NIPSCO, the 
company has made substantial capital 
investments to ensure adequate service 
to all of its customers, including WVPA. 
NIPSCO contends that the company 
would have modified its construction 
plans for the Schahfer Unit Nos. 17 and 
18 had it known that the WVPA load 
might be diverted. 

Finally, NIPSCO challenges WVPA’s 
assertion that NIPSCO's projected 
power costs constitute constructive 
notice that the company is unable to 
provide adequate service. NIPSCO 
contends that projected costs are not 
relevant to the decision whether to order 
NIPSCO to wheel energy. 

On December 30, 1982, WVPA filed a 
motion to amend its application, in 
which it proposed alternate grounds for 
the requested wheeling order, i.e., that 
NIPSCO’'s denial of transmission service 
constitutes undue discrimination in 
violation of Sections 205 and 206 of the 
Federal Power Act. In support of this 
claim, WVPA alleges that it competes 
with NIPSCO for industrial load, that 
reduced power costs would enable 
WVPA to compete more effectively with 
NIPSCO, that lower cost sources of bulk 
power supply are currently available to 
WVPA, but that NIPSCO has prevented 
WVPA's access to the lower cost power 
and precluded effective competition by 
exercising its monopoly power over 
transmission in the WVPA service area 
to deny wheeling service to WVPA. In 
addition, WVPA states that NIPSCO 
voluntarily agreed to provide another of 


‘The interconnection agreement is not on file 
with the Commissien. The service initiation date 
coincides with the Marble Hill Nuclear Unit No. 1 
in-service date, which lies considerably beyond the 
120-day notice requirement specified in 18 CFR 35.3. 
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its wholesale customers, the City of 
Rensselear, with the identical wheeling 
service that WVPA seeks to obtain in 
this proceeding. Finally, WVPA states 
that under { 8.6 of the NIPSCO-WVPA 
inter-connection agreement, the 
agreement itself is not in effect, and 
therefore its eleven-year notice 
provision does not bar WVPA’s instant 
application. 

On January 28, 1983, NIPSCO 
answered WVPA’s amended 
application. NIPSCO contends that it 
does not possess monopoly control over 
WVPA, that it lacks the ability to 
exclude competitors, that it has not 
foreclosed WVPA from competition with 
NIPSCO, that it has not discriminated 
against WVPA, and that it has not 
prevented WVPA from enteriong the 
bulk power suply business. NIPSCO 
additionally claims that its wheeling 
service to Rensselaer is distinguishable 
from the service sought by WVPA in 
that the Rensselaer wheeling 
arrangement, unlike that proposed by 
WVPA, affords NIPSCO time to plan 
system changes in the event that 
Rensselear diverts its load. Finally, 
NIPSCO notes that were it not for 
uncontrollable delays in the Marble Hill 
construction schedule, which prevented 
implementation of the interconnection 
agreement, NIPSCO would now be 
providing the service requested by 
WVPA’s instant application. These 
delays contributed to NIPSCO's decision 
to build the Schahfer Unit Nos. 17 and 
18. NIPSCO claims that if it now lost 
WVPA’'s load, it would have no market 
for the generation dedicated to WVPA, 
and would be forced to shift financial 
responsibility for the excess generating 
capacity to retail customers. 


Discussion 


Initially, we shall deny NIPSCO's 
request that WVPA’s application be 
summarily dismissed. WVPA has 
advanced all of the requisite allegations 
to seek a mandatory wheeling order 
under Sections 211 and 212 of the 
Federal Power Act as well as the 
additional question of undue 
discrimination. We believe that WVPA’s 
application raises questions of law and 
fact, including the matter of WVPA's 
contractual right to obtain power from 
other sources, which must be resolved 
on the basis of an evidentiary hearing. 

However, we are not convinced that 
WVPA’s allegations of undue 
discrimination, monopoly power, and 
anticompetitive behavior may be fully 
and fairly heard within the confines of a 
proceeding under Sections 211 and 212 
of the Federal Power Act alone. At 
present, it is not entirely clear whether 
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we may remedy undue discrimination 
by ordering wheeling. See Florida Power 
& Light Co. v. FERC, 600 F. 2d 668, 679 
(5th Cir. 1981); N.Y. State Elec. & Gas 
Corp. v. FERC, 638 F.2d 388, 402-403, 
cert. denied sub nom. Penn Yan v. N.Y. 
State Elec. & Gas Corp., 454 U.S. 821 
(1981); Richmond Power & Light Co. v. 
FERC, 574 F.2d 610, 624 (D.C. Cir. 1978). 
However, we need not reach. that issue 
at this time. No determination on the 
scope of potential remedies need be 
made unless and until specific findings 
of anticompetitive activities or undue 
discrimination are made. Because those 
matters may be best suited to proof 
under Section 206 of the Federal Power 
Act, we shall institute a hearing on 
WVPA’s application pursuant to Section 
206 as well as Sections 211 and 212 of 
the Federal Power Act. The burden of 
proving the present rates, terms or 
conditions of service unjust, 
unreasonable, unduly discriminatory or 
preferential rests with WVPA under 
Section 206, as does the burden of 
proving that WVPA is entitled to an 
order requiring wheeling under Sections 
211 and 212. 

In the interest of an effective 
utilization of resources, we shall require 
that the Section 211/212 portion of this 
hearing also consider the appropriate 
rates, terms, and conditions to be 
incorporated into a proposed wheeling 
order, if such an order is ultimately 
found to be appropriate. We believe that 
this approach will facilitate the 
negotiations contemplated by Section 
212(c) in the event that wheeling is 
ordered. See Southeastern Power 
Administration v. Kentucky Utilities 
Co., 11 FERC 961,191 (1980). However, in 
accordance with our past practice, we 
shall leave to the discretion of the 
presiding judge whether to phase the 
Section 211/212 proceeding to allow 
resolution of the compelled wheeling 
question prior to consideration of the 
rate issues. Southeastern Power 
Administration v. Kentucky Utilities 
Co., 12 FERC {61,022 (1980). The Section 
211/212 compelled wheeling question 
should be heard concurrently with the 
Section 206 discrimination issue. 

The Commission orders: 

(A) NIPSCO’s motion to dismiss 
WVPA’s application is hereby denied. 

(B) Pursuant to the authority 
contained in and subject to the 
jurisdication conferred upon the Federal 
Energy Regulatory Commission by 
section 402(a) of the Department of 
Energy Organization Act and by the 
Federal Power Act, particularly Sections 
206, 211, and 212 thereof, and pursuant 
to the Commission's Rules of Practice , 
and Procedure and the regulations under 


the Federal Power Act (18 CFR, Chapter 
I), a public hearing shall be held 
concerning WVPA's claims of undue 
discrimination and entitlement to a 
wheeling order. 

(C) A presiding administrative law 
judge, to be designated by the Chief 
Administrative Law Judge, shall 
convene a conference in this proceeding 
to be held within approximately fifteen 
(15) days after issuance of this order, in 
a hearing room of the Federal Energy 
Regulatory Commission, 825 North 
Capitol Street, NW., Washington, D.C. 
20426. The presiding judge is authorized 
to phase this proceeding as set forth in 
the body of this order and to establish 
procedural dates and rule on all motions 
(except motions to dismiss) as provided 
in the Commission’s Rules of Practice 
and Procedure. 

(D) The Secretary shall promptly 
publish this order in the Federal 
Register. 

By the Commission. 

Kenneth F. Plumb, 

Secretary. 

[FR Doc. 83-12574 Filed 5-10-83; 8:45 am] 
BILLING CODE 6717-01-M 





[Docket No. TA83-2-57-000 (RP72-41)} 


Western Transmission Corp.; 
Proposed Changes 


May 5, 1983. 


Take notice that Western 
Transmission Corporation (Western), on 
April 29, 1983, tendered for filing as part 
of its FPC Gas Tariff, Original Volume 
No. 1, the following sheet: Twentieth 
Revised Sheet No. 3-A, superseding 
Nineteenth Revised Sheet No. 3-A. 

The proposed effective date of the 
above tariff sheet is June 1, 1983. 

Copies of this filing have been served 
upon Colorado Interstate Gas Company. 

Any person desiring to be heard or to 
protest said filing should file a petition 
to intervene or protest with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street, NE., Washington, 
D.C. 20426, in accordance with Rules 211 
and 214 of the Commission Rules of 
Practice and Procedure (18 CFR 385.211, 
385.214). All such petitions or protests 
should be filed on or before May 16, 
1983. Protests will be considered by the 
Commission in determining the 
appropriate action to be taken, but will 
not serve to make protestants parties to 
the proceeding. Any person wishing to 
become a party must file a petition to 
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intervene. Copies of this filing are on file 
with the Commission and are available 
for public inspection. 

Kenneth F. Plumb, 

Secretary. 

[FR Doc. 83-12575 Filed 5-10-83; 8:45 am] 

BILLING CODE 6717-01-M 


[Docket No. RP80-72-009] 


Algonquin Gas Transmission Co.; Rate 
Reductions and Refunds Made To 
Comply With Commission Order 
Issued March 3, 1983 


May 6, 1983. 

Take notice that on April 29, 1983 
Algonquin Gas Transmission Company 
(“Algonquin Gas”) filed three tariff 
sheets and a report showing 
computations of cost of service, reduced 
rates, and refunds to comply with the 
Commission Order issued March 3, 1983 
in Algonquin Gas’ rate proceeding, 
Docket Nos. RP80-72-000 and RP80-72- 
008. Such Commission Order affirmed 
the Intial Decision issued by Presiding 
Administrative Law Judge Murray on 
December 29, 1981 with some 
modifications. 

Algonquin Gas states that the reduced 
rates will be applied to billings rendered 
for service rendered on and after April 
1, 1983, and that refunds of excess 
charges apply to the period which 
commenced August 1, 1980, when 
increased rates filed in this proceeding 
were made effective, and extended to 
April 1, 1983. 

Algonquin Gas’ filing indicates that a 
copy of such filing was served upon 
parties to the proceeding, and that 
refunds of principal amounts together 
wtih related interest were made to its 
Customers on April 29, 1983. 

Any person desiring to be heard or to 
protest filing should file a motion or 
protest with the Federal Energy 
Regulatory Commission, 825 North 
Capitol Street, NE., Washington, DC 
20426 in accordance with Rules 211 and 
214 of the Commission's Rules of 
Practice and Procedure (18 CFR 385.21 
and 385.214). All such motions or 
protests should be filed on or before 
May 17, 1983. Protests will be 
considered by the Commission in 
determining the ‘appropriate action to be 
taken but will not serve to make 
protestants parties to the proceeding. 

Copies of Algonquin Gas’ filing are on 
file with the Commission and are 
available for public inspection. 
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Kenneth F. Plumb, 

Secretary 

{FR Doc. 83-12617 Filed 5-10-83; 8:45 am] 
BILLING CODE 6717-01-M 





[Docket No. RP80-72-010) 


Aigonquin Gas Transmission Co.; 
Filing of Actual Cost of Service 
Reports and Refund Reports Related 
to Rate Schedule SNG-1 


May 6, 1983. 

Take notice that Algonquin Gas 
Transmission Company (“Algonquin 
Gas”) on April 29, 1983 filed reports of 
its actual costs of service for Rate 
Schedule SNG—1 for the two delivery 
seasons of 1980-1981, and 1981-1982. 
Algonquin Gas states that such cost of 
service reports are required by the 
provisions of such filed rate schedule 
but that the filing of such reports within 
the time specified in such rate schedule 
was deferred, pursuant to Commission 
authorization, until the Commission 
decided upon rate-making methods for 
Algonquin Gas in a pending rate 
proceeding, Docket No. RP80-72. 
Algonquin Gas notes that the 
Commission issued its Order in such 
rate proceeding on March 3, 1983. 

Algonquin Gas states that such cost of 
service reports contain a comparison of 
actual costs with revenues, and that the 
excess of revenues over actual costs 
was refunded to its customers under 
Rate Schedule SNG-1. Algonquin Gas 
asserts that the related refund reports 
identify the refunds, which include 
interest, and that such refunds were 
made to each customer on April 29, 1983. 

Algonquin Gas notes that a copy of its 
filing, including the enclosed reports, 
was mailed to each affected party and 
to interested State Commissions. 

Any person desiring to be heard or to 


Docket No. and Date filed 


G-3765-000, Feb. 25, 1983..... 
Texas 75221 
G-3894-010, D, Apr. 21, 1983 do 
G-4544-000, D, Apr. 21, 1983 | dO 
G-7648-002, Apr. 20, 1983... 


G-9393-000, D, Apr. 20, 1983 


Dallas, Texas 75221 


G-17411-000, D, Apr. 20, 1983 } do 
G-18399-001, D. Apr. 20, 1983 do 


G-20297-000, D, Apr. 12, 1983 | ..do 


protest said filing should file a motion to 


_ intervene or protest with the Federal 


Energy Regulatory Commission, 825 
North Capitol Street, NE., Washington, 
DC 20426 in accordance with Rules 211 
and 214 of the Commission's Rules of 
Practice and Procedure (18 CFR 385.211 
and 385.214). All such motions or 
protests should be filed on or before 
May 17, 1983. Protests will be 
considered by the Commission in 
determining the appropriate action to be 
taken but will not serve to make 
protestants parties to the proceeding. 
Any person wishing to become a party 
must file a motion to intervene. 

Copies of Algonquin Gas’ reports are 
on file with the Commission and are 
available for public inspection. 

Kenneth F. Plumb, 

Secretary 

[FR Doc. 83-12618 Filed 5-10-83; 8:45 am| 
BILLING CODE 6717-01-M 


[Docket No. G-3765-000, et al.] 


ARCO Oil and Gas Company, Division 
of Atlantic Richfield Company, et al.; 
Applications for Certificates, 
Abandonment of Service and Petitions 
To amend Certificates ' 
May 6, 1983 

Take notice that each of the 
Applicants listed herein has filed an 
application or petition pursuant to 
Section 7 of the Natural Gas Act for 
authorization to sell natural gas in 
interstate commerce or to abandon 
service as described herein, all as more 
fully described in the respective 
applications and amendments which are 
on file with the Commission and open to 
public inspection. 


' This notice does not provide for consolidation 
for hearing of the several matters covered herein 


+ 
Applicant 


—-+ 


.. ARCO Oil and Gas Company, Division of Atlantic | Columbia Gas Transmission Corp., Midland-Easterwood 
Richfield Company, Post Office Box 2819, Dallas, | 


| 


Counties, Texas. 
do 


Mobil Producing Texas & New Mexico inc., Nine | United Gas Pipe Line Company, Saxet and East Point | 
Greenway Plaza, Suite 2700, Houston, Texas 77046 
ARCO Oil Company and Gas Company, Division of | Northwest Central Pipeline Corp. (formerly: Cities Serv- 
Atlantic Richfield Company, Post Office Box 2819, | 


Fields, Texas 


ice Gas Company) 


bonne Parish, Louisiana 


| United Gas Pipe Line Company, Jeanerette Field, St 


| Mary Parish, Louisiana 


| Transcontinental Gas Pipe Line Corporation, 


Purchaser and location 


Field, Acadia Parish, Louisiana 


| Transcontinental Gas Pipe Line Corporation, Arnecke- | 
| ville et al Fields, Aransas, DeWitt, Victoria and Goliad 


Sharon N.W., 
| Hardtner Field, Barber County, Kansas 
| United Gas Pipe Line Company, Sunrise Field, Terre- 
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Any person desiring to be heard or to 
make any protest with reference to said 
applications should on or before May 23, 
1983, file with the Federal Energy 
Regulatory Commission, Washington, 
D.C. 20426, petitions to intervene or 
protests in accordance with the 
requirements of the Commission’s Rules 
of Practice and Porcedure (18 CFR 
385,211, 385.214). All protests filed with 
the Conimission will be considered by it 
in determining the appropriate action to 
be taken but will not serve to make the 
protestants parties to the proceeding. 
Persons wishing to become parties to a 
proceeding or to participate as a party in 
any hearing therein must file petitions to 
intervene in accordance with the 
Commission's Rules. 

Take further notice that, pursuant to 
the authority contained in and subject to 
the jurisdiction conferred upon the 
Federal Energy Regulatory Commission 
by Sections 7 and 15 of the Natural Gas 
Act and the Commission's Rules of 
Practice and Procedure a hearing will be 
held without further notice before the 
Commission on all applications in which 
not petition to intervene is filed within 
the time required herein if the 
Commission on its own review of the 
matter believes that a grant of the 
certificates or the authorization for the 
proposed abandonment is required by 
the public convenience and necessity. 
Where a petition for leave to intervene 
is timely filed, or where the Commission 
on its own motion believes that a formal 
hearing is required, further notice of 
such hearing will be duly given. 

Under the procedure herein provided 
for, unless otherwise advised, it will be 
unnecessary for Applicants to appear or 
to be represented at the hearing. 

Kenneth F. Plumb, 
Secretary. 


| Pressure 
| 


3 
Price 1,000 ft base 


14.73 


| 
| 
t 
| 
| 


Rhodes, and 





Lake 


Arthur Field, Jefferson Davis Parish, Louisiana 





Docket No. and Date filed 


Ci68-55-002, C, Apr. 20, 1983 


CI68-1306-001, C, Apr. 25, 1983 


CI70-1079-000, C, Apr. 25, 1983... 
CI73-2-001, C, Apr. 25, 1983 
C168-531-000, D, Apr. 29, 1983...... 
179-200-002, C, Apr. 20, 1983 


Ci83-210-000, B, Apr. 14, 1983 


Ci83-211-000, B, Apr. 20, 1983 


Cl83-212-000, B, Apr. 19, 1983 


Cl83-213-000, A, Apr. 22, 1983 .............« 


C183-214-000, A, Apr. 25, 1983 


183-215-000, F, Apr. 25, 1963 


Cl83-216-000 (G-17980), B, Apr. 25, 


1983. 
Cl83-217-009, D, Apr. 25, 1983 


C183-218-000 (CI77-333), B, Apr. 25, 


1983. 


Ci83-219-000 (CI74-577), B, Apr. 26, 


1983. 


C183-220-000, F, Apr. 25, 1983...ccoccce. 


ARCO Oi! and Gas Company, Division of Atlantic 
Richfield Company, Post Office Box 2819, Dallas, 
Texas 75221. 

Getty Oii Company, P.O. Box 1404, Houston, Texas 


‘| Shell Oil Company, P.O. Box 2463, Houston, Texas 


77001. 

Exxon Corporation, P.O. Box 2180, Houston, Texas 
77001. 

Union National Bank of Wichita, Trustee of The Estate 
of Walter F. Kuhn dba Walter Kuhn Drilling Co., 802 
Union Center Building, Wichita, Kansas 67202. 

Mobil Producing Texas & New Mexico iInc., Nine 
Greenway Plaza, Suite 2700, Houston, Texas 77046. 
Alex W. McCoy Associates, McFarlin Building, Suite 

309, Tulsa, Oklahoma 74103. 

Phillips Petroleum Company, 336 HSL Building, Barties- 
ville, Oklahoma 74004. 

Tenneco Oil Company, P.O. Box 2511, Houston, Texas 
77001. 

Getty Oil Company (Successor In Interest to Continen- 
tal Oil Company), P.O. Box 1404, Houston, Texas 
77251. 

Conoco Inc., P.O. Box 2197, Houston, Texas 77252 


Samedan Oil Corporation, P.O. Box 909, Ardmore, 
Oklahoma 73401. 

| Florida Exploration Company, 1990 Post Oak Boule- 

vard, Suite 1400, Houston, Texas 77056. 

| Phillips Petroleum Company, 336 HS&L Building, Bar- 

tlesville, Oklahoma 74004. 

| Getty Oil Company (Succession in Interest To Conoco 


Arkansas Louisiana Gas , Pauline Bowman 
(Sec. 20) No. 2 Well, Section 20, T5N, R17E, Pitts- 


Ge ieee acca, Tallahala Creek Fieid, 
Smith County, Mississippi. 

Columbia Gas Transmission Corporation, South Pass 
Blocks 93 & 94, Offshore Louisiana. 

Northern Natural Gas Company, Orth No. 1 Well, Sec. |. 
5-T30S-R32W, Hugoton Field, Haskell County, 
Kansas. 

Ei Paso Natural Gas Company, G. T. Patterson ET UX 


El Paso Natural Gas Company, Mobil Federal #1, 
Section 29-235-31E, Eddy County, New Mexico. 

Cajun Natural Gas Company, Vermilion Area Block 253, 
Offshore Louisiana. ‘ 

Texas Eastern Transmission Corporation, High island 
Block 110 Field, Platform A, Offshore Texas. 


Northern Natural Gas Company, Tubb & Jalmat Areas. 
_~ee County, New Mexico. 

Michigan Wisconsin Pipe Line Company, N.W. Quinian 
Field, Dewey County, Oklahoma. 

Florida Gas Transmission Company, N.E. Palourde 

Field, Assumption Parish, Louisiana. 

Montana Dakota Utilities Company, Garland Field, Park 
County, Wyoming. 

Texas Eastern Transmission Corporation, High Island 





inc), P.O. Box 1404, Houston, Texas 77251. 





a Block 110 Field, Platforms B & C, Offshore Texas. 


* Applicant is filing for an additional delivery point. 

2 Deletion of acreage. ARCO no longer holds an interest in the properties invoived. 

® Applicant is filing to reflect change in the delivery points. 

* ARCO has no remaining reserves or production in the a oe. 

5 Applicant is filing under, contract dated June 3, 1970, ai ied by Amendment dated March 29, 1983. 

© Partial Release of Oil and Gas Lease executed September 9, 1959. 

7 ARCO, as operator of the unit, proposed the drilling of Well No. 2 and the other two owners declined to participate and elected to go “no-consent” pursuant to the sole risk provision of 
the unit operating agreement, therefore, ARCO is requesting his certificate be amended to cover its increased working interest during the payback period of the aforementioned sole risk 
venture, effective as of date of initial deliveries from such well. 

° 5 Applicant is filing under Contract dated April 17, 1968, amended by Amendment dated March 29, 1983. 

irae is filing under Contract dated May 1, 1972, amended by Amendment dated March 29, 1983. 
nell assigned its interest in those certain leases described in the assignment to Enex Resources Corporation, effective November 1, 1982 

'! Applicant is filing under Gas Sales and a Agreement dated December 1, 1978, amended by Agreement dated April 18, 1983 

12 Landowner's request for irrigation pumpi yk 

‘3 All acreage committed to contract dated ugust 1, 1952, as amended, was assigned. 

14 Uneconomicai to compress gas. Have an alternative Interstate buyer with low pressure line in immediate vicinity 

'® Applicant is filing under Gas Purchases Agreement dated February 1, 1982. 

‘6 Applicant is filing under Gas Purchase and Sales Agreement dated April 21, 1983. 

‘7 Applicant requests to continue the sale of gas to Texas Transmission Corporation under a contract dated March 2, 1977 

18 Conoco has no gas production from the zones covered by Contract No. 4298 (RS 167). 

1® Well Producing water. 

20 Leases have been released because of non-production. Basic contract has terminated. 

21 The purchaser cannot physically take gas in contract quantity as provided under the contract and wishes to terminate the agreement. Abandonment is being requested so that another 
market may be appropriately sought. 

22 Applicant requests to continue the sale of gas to Texas Eastern Transmission under a contract dated October 1, 1981 


|FR Doc. 12620 Filed 5-10 83: 8:45 am] 
BILLING CODE 6717-01-M 


become a party must file a motion to 
intervene. Copies of this filing are on file 
with the Commission and are available 
for public inspection. 

Kenneth F. Plumb, 

Secretary. 

[FR Doc. 83-12619 Filed 5-10-83; 8:45 am] 

BILLING CODE 6717-01-M 


conditions of CEI’s FERC Transmission 
Service Tariff. 

CEI requests an effective date of April 
1, 1983, and therefore requests waiver of 
the Commission's notice requirements. 

Any person desiring to be heard or to 
protest said filing should file a motion to 
intervene or protest with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street, NE., Washington, 
D.C. 20426, in accordance with Rules 211 
and 214 of the Commission's Rules of 
Practice and Procedure (18 CFR 385.211, 
385.214). All such motions or protests 
should be filed on or before May 17, 
1983. Protests will be considered by the 
Commission in determining the 
appropriate action to be taken, but will 
not serve to make protestants parties to 
the proceeding. Any person wishing to 


[Docket No. ER83-460-000] 


Cleveland Electric i!iuminating Co.; 
Filing 
May 6, 1983. 

The filing Company submits the 
following: 

Take notice that on April 14, 1983, the 
Cleveland Electric Illuminating 
Company (CEI) tendered for filing an 
executed Service Agreement and 
Exhibits A and B thereto, providing for 
transmission by CEI of approximately 40 
MW of power from the 345 kv 
interconnection point on CEI’s Juniper— 
Canton Line with the Ohio Power 
Company to the City of Cleveland, Ohio 
(City) in accordance with the terms and 


[Docket No. ER83-241-002] 


idaho Power Co.; Compliance Filing 


May 6, 1983. 

The filing Company submits the 
following: 

Take notice that on April 7, 1983, 
Idaho Power Company (Idaho), tendered 
for filing a revised Appendix 1 as 
required by Exhibit C for retail sales in 





21194 


Federal Register / Vol. 48, No. 92 / Wednesday, May 11, 1983 / Notices 
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the State of Idaho, prepared in 
accordance with the Commission's 
Order issued on March 11, 1983, in 
Docket No. ER83-—241-000, and with the 
provisions of the Residential Purchase 
and Sale Agreement (Agreement) 
between Idaho and the Bonneville 
Power Administration (BPA). 

The Agreement was entered into 
pursuant to the Pacific Northwest 
Electric Power Planning and 
Conservation Act, Pub. L. 96-501. The 
Agreement provides for the exchange of 
electric power from Idaho and BPA for 
the benefit of Idaho's residential and 
farm customers. 

A copy of the filing was served upon 
BPA and all parties that made comment 
on Idaho's Appendix 1 Filings. 

Any person desiring to be heard or to 
protest filing should file comments with 
the Federal Energy Regulatory 
Commission, 825 North Capitol Street, 
NE., Washington, D.C. 20426, on or 
before May 18, 1983. Comments will be 
considered by the Commission in 
determining the appropriate action to be 
taken. Copies of this filing are on file 
with the Commission and are available 
for public inspection. 

Kenneth F. Plumb, 

Secretary. 

fFR Doc. 83-12621 Filed 5-10-83; 6:45 am] 
BILLING CODE 6717-01-M 


[Docket No. CS73-603-001, et al.) 


Santa Fe-Andover Oil Company 
(Andover Oil Company), et al; 
Applications for “Small Producer” 
Certificates ' 


May 6, 1983. 

Take notice that each of the 
Applicants listed herein has filed an 
application pursuant to Section 7(c) of 
the Natural Gas Act and § 157.40 of the 
Regulations thereunder for a “small 
producer” certificate of public 
convenience and necessity authorizing 
the sale for resale and delivery of 
natural gas in interstate commerce, all 
as more fully set forth in the 
applications which are on file with the 
Commission and open to public 
inspection. 

Any person desiring to be heard or to 
make any protest with reference to said 
applications should on or before May 24, 
1983, file with the Federal Energy 
Regulatory Commission, Washington, 
D.C. 20426, petitions to intervene or 
protests in accordance with the 
requirements of the Commission's Rules 
of Practice and Procedure (18 CFR 
385.211, 385.214). All protests filed with 


' This notice does not provide for consolidation 
for hearing of the several matters covered herein. 


the Commission will be considered by it 
in determining the appropriate action to 
be taken but will not serve to make the 
protestants parties to the proceeding. 
Persons wishing to become parties to a 
proceeding or to participate as a party in 
any hearing therein must file petitions to 
intervene in accordance with the 
Commission's Rules. 

Take further notice that, pursuant to 
the authority contained in and subject to 
the jurisdiction conferred upon the 
Federal Energy Regulatory Commission 
by Sections 7 and 15 of the Natural Gas 
Act and the Commission's Rules of 
Practices and Procedure, a hearing will 
be held without further notice before the 
Commission on all applications in which 
no petition to intervene is filed within 
the time required herein if the 
Commision on its own review of the 
matter believes that a grant of the 
certificates is required by the public 
convenience and necessity. Where a 
petition for leave to intervene is timely 
filed, or where the Commission on its 
own motion believes that a formal 
hearing is required, further notice of 
such hearing will be duly given. 

Under the procedure herein provided 
for, unless otherwise advised, it will be 
unnecessary for Applicants to appear or 
be represented at the hearing. 

Kenneth F, Plumb, 


Secretary. 


Applicant 


Docket Date filed 


Santa Fe-Andover Oil 
Company (Andover 
Oil Company), 
4500 One Williams 
Center, Tulsa, 
Oklahoma 74172 

.. Jay-Bee Oil & Gas, 
Rt. 22 and 
Vauxhall Rd., 
Union, New Jersey 
07083 

Joe E. Smith, 4104 
Cat Hollow, Austin 
Texas 78731 

Hill and Hill 
Production Co., 
6350 LBJ Freeway. 
Suite 184, Dallas, 
Texas 75240. 

William C. 
Richardson, Jr., 
6501 East Hill, No 
107, Austin, Texas 
78731 

Elizabeth Warren 
Blankenship, 
Custodian for 
Carolyn Judith 
Warren under the 
Oklahoma Uniform 
Gifts to Minor Act, 
Trust Energy Dept., 
First National Bank 
& Trust Co. of 
Tulsa, P.O. Box 1, 
Tulsa, Oklahoma 
74193. 


CS73-603-001 .. eh 


CS83-76-000......... 


CS83-77-000 4/4/83 


CS83-78-000.......... 4/11/83... 


4/11/83 


CS83-79-000.. 


w- 4/11/83... 


Applicant 





Elizabeth Warren 
Blankenship, 
Custodian for 
Carolyn Judith 
Warren under the 
Oklahoma Uniform 
Gifts to Minors Act, 
Trust Energy Dept., 
First National Bank 
& Trust Co. of 
Tulsa, P.O. Box 1, 
Tulsa, Oklahoma ~ 
74193. 

wsssseeeee Mark Producing Inc., 
675 Bering Drive, 
Houston, Texas 
77057 

Speerex Limited 
Partnership, P.O. 
Box 255, 
Farmington, New 
Mexico 87499. 

Jean Warren Young 
and The First 
National Bank and 
Trust Co. of Tulsa, 
Co-Trustees of the 
Wm. K. Warren, Jr., 
Trust B-1 Stephen 
Kelly Warren, Trust 
Energy Dept., First 
Nationa! Bank & 
Trust Co. of Tulsa, 
P.O. Box 1, Tulsa, 
Oklahoma 74193 

Little Lake Oil 
Company, P.O. Box 
489, Beatric, 
Nebraska 68310. 


CS83-82-000.......... 4/18/83... 


4/19/83... 


CS83-84-000.......... 4/25/83... 


CS83-85-000. ... 4/26/83 


‘Effective Oct. 1, 1982, Andover Oil Company changed its 
name to Santa Fe-Andover Oii Company. 
[FR Doc. 83-12622 Filed 5-10-83; 6:45 am] 
BILLING CODE 6717-01-M 





[Docket No. C178-932-003, et al.] 


Odeco Oil & Gas Company, et al.; 
Applications to Amend Certificates To 
Establish Entitiement to Section 109 
Price’ 


May 3, 1983. 

Take notice that each of the 
Applicants listed herein has either filed 
a petition to amend certificate pursuant 
to Section 7 of the Natural Gas Act or a 
notice of change in rate which is being 
treated as a petition to amend certificate 
to establish Applicant's right to collect 
the section 109 price consistent with the 
court order issued in Tenneco 
Exploration Ltd. v. FERC, 649 F2d. 376, 
all as more fully described in the 
respective applications and 
amendments which are on file with the 
Commission and open to public 
inspection. 

Any person desiring to be heard or to 
make any protest with reference to said 
applications should on or before May 18, 
1983, file with the Federal Energy 
Regulatory Commission, Washington, 
D.C. 20426, petitions to intervene or 
protests in accordance with the 
requirements of the Commission's Rules 
of Practice and Procedure (18 CFR 
385.211, .214). All protests filed with the 
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Commission will be considered by it in 
determining the appropriate action to be 
taken but will not serve to make the 
protestants parties to the proceeding. 
Persons wishing to become parties to a 
proceeding or to participate as a party in 
any hearing therein must file petitions to 
intervene in accordance with the 
Commission's Rules. 

Take further notice that, pursuant to 
the authority contained in and subject to 
the jurisdiction conferred upon the 


Federal Energy Regulatory Commission 
by Sections 7 and 15 of the Natural Gas 
Act and the Commission's Rules of 
Practice and Procedure a hearing will be 
held without further notice before the 
Commission on all applications in which 
no petition to intervene is filed within 
the time required herein if the 
Commission on its own review of the 
matter believes that a grant of the 
certificates is required by the public 


- convenience and necessity. Where a 


Docket No. and date filed Applicant 


Ci78-932-003, Apr. 18, 1983...........; Odeco Oil & Gas Company, 1600 Canal Street, P.O. 
Box 61780, New Orleans, Louisiana 70163. 


CI79-135-001, Apr. 18, 1983 
CI79-160-001, Apr. 18, 1983 
CI79-338-001, Mar. 10, 1983 
ton, Texas 77251. 
Ci79-503-001, Mar. 10, 1983 seve 
CI79-551-001, Apr. 18, 1983 


CI79-580-001, Mar. 25, 1983 


Columbia Gas Transmission Company 
Transcontinental Gas Pipe Line Corporation 
Southern Natural Gas Company........... 


Odeco Oil & Gas Company, 1600 Canal Street, P.O. 
Box 61780, New Orleans, Louisiana 70163. 

Union Oil Company of California, Union Oil Center, 
P.O. Box 7600, Los Angeles, California 90051. 


Ci80-60-001, Apr. 18, 1983.............| Odeco Oil & Gas Company, 1600 Canal Street, P.O. 


Ci80-247-001, . 18, 
Ci80-254-001, Apr. 18, 
Cl80-259-001, 
Cl81-183-001, 
Cl81-218-001, 
Ci81-219-001, 
Ci81-485-001, Apr. 18, j 
Ci81-486-001, . 18, << 2000 DO oo. 
Cl82-350-002, Cities Sei 


Oklahoma 74102. 


Box 61780, New Orleans, Louisiana 70163. 


Columbia Gas Transmission Company 
..| Michigan Wisconsin Pipe Line Company.. 
10 | Texas Eastern Transmission Corporation 
Cities Service Company), P.O. Box 300, Tulsa, 





lhnspaeeeneena 


F 2d. 3 


Transcontinental Gas Pipe Line Corporation 
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petition for leave to intervene is timely 
filed, or where the Commission on its 
own motion believes that a formal 
hearing is required, further notice of 
such hearing will be duly given. 

Under the procedure herein provided 
for, unless otherwise advised, it will be 
unnecessary for Applicants to appear or 
to be represented at the hearing. 
Kenneth F. Plumb, 

Secretary. 





‘Applicant proposes to amend certificate to establish Applicant's entitlement to collect Section 109 price consistent with court order issued in Tenneco Exploration, Ltd. v. FERC, 649 
76. 


? Applicant's notice of change in rate filing is a construed as a petition to amend certificate to establish Applicant's entitlement to collect Section 109 price consistent with court 
2d. 376. 


order issued in Tenneco Exploration, Ltd. v. FERC 649 


Filing Code: A—Initial Service; B—Abandonment; C—Amendment to add acreage; D—Amendment to delete acreage; E—Total Succession; F—Partial Succession. 


[FR Doc. 83~12441 Filed 5-10-83; 8:45 am] 
BILLING CODE 6717-01-M 


ENVIRONMENTAL PROTECTION 
AGENCY 


[PP 3G2796/T409; PH-FRL 2360-1] 


American Cyanamid Co.; 
Establishment of Temporary 
Tolerances 


AGENCY: Environmental Protection 
Agency (EPA). 
ACTION: Notice. 


SUMMARY: EPA has established 
temporary tolerances for residues of the 
pesticide (+) cyano (3- 
phenoxyphenyl)methy](+)-4- 
(difluoromethoxy)-alpha-(1-methylethy]) 
benzeneacetate in or on certain raw 
agricultural commodities. These 
temporary tolerances were requested by 
American Cyanamid Company. 


DATE: These temporary tolerances 
expire March 15, 1984. 


FOR FURTHER INFORMATION CONTACT: 
Timothy Gardner, Product Manager 
(PM) 17, Registration Division (TS— 
767C), Office of Pesticide Programs, 
Environmental Protection Agency, Rm 
207, CM#2, 1921 Jefferson Davis 
Highway, Arlington, VA 22202 (703-557- 
2690). 


SUPPLEMENTARY INFORMATION: 
American Cyanamid Company, 
Agricultural Research Division, P.O. Box 
400, Princeton, NJ 08540, has requested, 
in pesticide petition PP 3G2796 the 
establishment of temporary tolerances 
for residues of the pesticide (+) cyano 
(3-phenoxyphenyl)methyl( + )-4- 
(difluoromethoxy)-alpha-(1-methy]- 
ethyl) benzeneacetate, in or on the raw 
agricultural commodities milk, meat, fat 
and meat byproducts of cattle at 0.10 
part per million (ppm). 

These temporary tolerances will 
permit the marketing of the above raw 


agricultural commodities when treated 
in accordance with the provisions of the 
experimental use permit 241-EUP-102 
which is being issued under the Federal 
Insecticide, Fungicide, and Rodenticide 
Act (FIFRA) as amended (92 Stat. 819; 7 
U.S.C. 136). 

The scientific data reported and other 
relevant material were evaluted, and it 
was determined that establishment of 
the temporary tolerances will protect the | 
public health. Therefore, the temporary 
tolerances have been established on the 
condition that the pesticide be used in 
accordance with the experimental use 
permit and with the following 
provisions: 

1. The total amount of the active 
ingredient to be used must not exceed 
the quantity authorized by the 
experimental use permit. 

2. American Cyanamid Co. must 
immediately notify the EPA of any 
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findings from the experimental use that 
have a bearing on safety. The company 
must also keep records of production, 
distribution, and performance and on 
request make the records available to 
any authorized officer or employee of 
the EPA or the Food and Drug 
Administration. 

Those tolerances expire March 15, 
1984. Residues not in excess of these 
amounts remaining in or-on the raw 
agricultural commodities after this 
expiration date will not be considered 
actionable if the pesticide is legally 
applied during the term of, and in 
accordance with, the provisions of the 
experimental use permit and temporary 
tolerance. These tolerances may be 
revoked if the experimental use permit 
is revoked or if any experience or 
scientific data with this pesticide 
indicate that such revocation is 
necessary to protect the public health. 

The Office of Management and Budget 
has exempted this notice from the 
requirements of section 3 of Executive 
Order 12291. 

Pursuant to the requirements of the 
Regulatory Flexibility Act (Pub. L. 96- 
534, 94 Stat. 1164, 5 U.S.C. 610-612), the 
Administrator has determined that 
regulations establishing new tolerances 
or raising tolerance levels or 
establishing exemptions from tolerance 
requirements do not have a significant 
economic impact on a substantial 
number of small entities. A certification 
statement to this effect was published in 
the Federal Register of May 4, 1981 (46 
FR 24950). 


(Sec. 408{j), 68 Stat. 516 (21 U.S.C. 346a(j))) 
Dated: April 27, 1983. 
Douglas D. Campt, 
Director, Registration Division, Office of 
Pesticide Programs. 


{PR Doc. 83-12177 Filed 5-10-83; 6:45 am] 
BILLING CODE 6560-50-M 


(PF-315; PH-FRL 2361-4] 
Food and Feed Additive Petitions; 
BASF Wyandotte Corp. et al. 


AGENCY: Environmental Protection 
Agency (EPA). 
ACTION: Notice. 


summary: EPA has received food and 


feed additive petitions relating to the 
establishment and/or amendment of 
tolerances for residues of certain 
pesticide chemicals in or on certain 
commodities. 

ADDRESS: Written. comments to the 
product manager (PM) cited in each 
petition at the address below: 
Registration Division (TS-767C), Office 


of Pesticide Programs, Environmental 
Protection Agency, 1921 Jefferson Davis 
Highway, Arlington, VA 22202. 

Written comments may be submitted 
while the petitions are pending befor the 
Agency. The comments are to be 
identified by the document control 
number (PF-325) and the petition 
number. All written comments filed in 
response to this notice will be available 
for public inspection in the product 
manager's office from 8:00 a.m. to 4:00 
p.m., Monday through Friday, except 
legal holidays. 

FOR FURTHER INFORMATION CONTACT: 
The product manager cited in each 
petition at the telephone number 
provided. 


SUPPLEMENTARY INFORMATION: EPA 
gives notice that the Agency has 
received the following food and feed 
additive petitions relating to the 
establishment and/or amendment of 
tolerances for residues of certain 
pesticide chemicals in or on certain 
commodities in accordance with the 
Federal Food, and Drug, and Cosmetic 
Act. 
L Initial Filing 

1. FAP 3H5392. BASF Wyandotte 
Corp., 100 Cherry Hill Rd., Parsippany, 
NJ 07054. Proposes amending 21 CFR 
Part 561 by establishing a regulation 
permitting residues of the herbicide 2- 
[1(ethoxyimino)butyl-5-(2- 
(ethylthio)propy!)-3-hydroxy-2- 
cyclohexen-1-one and its metabolites 
containing the 2-cyclohexene-1-one 
moiety (calculated as the herbicide) in 
or on the commodity cottonseed 
soapstock at 15 parts per million (ppm). 
(PM-25, Robert Taylor, 703-557-1800). 

2. FAP 3H5379. Rhone-Poulenc Inc. 
Agrochemical Division, P.O. Box 125, 
Monmouth Junction, NJ 08852. Proposes 
amending 21 CFR Part 561 by 
establishing a regulation permitting the 
combined residues of the fungicide 
iprodione (3-{3,5-dichloropheny])-N-(1- 
methylethyl)-2,4-dioxo-1- 
imidazolidinecarboxamide), its isomer 
[3-(1-methylethyl)-N-(3,5- 
dichloropheny])-2,4-dioxo-1- 
imidazolidinecarboxamide], and its 
metabolite [3-(3,5-dichloropheny]l)-2,4- 
dioxo-1-imidazolidinecarboxamide] in 
or on the commodities dry grape pomace 
at 600 ppm and raisin waste at 300 ppm, 
in connection with an experimental use 
program. (PM-21, Henry Jocaby, 703- 
557-1900). 
Il. Amended Petition 

FAP 3H5379. Rhone-Poulenc Inc. EPA 
issued a notice purlished in the Federal 


Register of February 2, 1983 (47 FR 4717) 
that announced the Rhone-Poulenc, Inc. 


Federal Register / Vol. 48, No. 92 / Wednesday, May 11, 1983 / Notices 


had submitted food additive petition 
FAP 3H5379 to the Agency proposing to 
amend 21 CFR Part 193 by establishing a 
regulation permitting the combined 
residues of the above fungicide 
iprodione in or on the commodity raisins 
at 180 ppm in connection with an 
experimental use program. 
Rhone-Poulenc has amended the 
petition by: Increasing the level in 
raisins from 180 to 330 ppm. (PM-21, 
Henry Jacoby, 703-557-1900). 
(Sec. 409(b)(5), 72 Stat. 1786 (21 U.S.C. 348) 
Dated: May 2, 1983. 
Douglas D. Campt, 


Director, Registration Division, Office of 
Pesticide Programs. 


[FR Doc. 83—12576 Filed 5-10-83; 8:45 am) 
BILLING CODE 6560-50-M 


[OPP—180621]; PH-FRL 2361-5] 


Pesticides; Emergency Exemptions 
Granted 


AGENCY: Environmental Protection 
Agency (EPA). 
ACTION: Notice. 





suMMARY: EPA has granted specific 
exemptions to the U.S. Departments of 
the Interior and Agriculture and the 
States listed below for the control of 
various pests. Also listed are crisis 
exemptions initiated by the U.S. 
Department of Agriculture and three 
States. 

DATES: See each specific and crisis 
exemption for its effective dates. 


FOR FURTHER INFORMATION CONTACT: 
See each specific and crisis exemption 
for the name of the contact person. The 
following information applies to all 
contact people: Registration Division 
(TS-767C), Office of Pesticide Programs, 
Environmental Protection Agency, Rm. 
716, CM#2, 1921 Jefferson Davis 
Highway, Arlington, VA 22202, (703- 
557-1192). 


SUPPLEMENTARY INFORMATION: EPA has 
granted specific exemptions to the: 

1, Alabama Department of Agriculture 
and Industry for the use of anilazine on 
watercress to control leaf spot; March 
22, 1983 to October 31, 1983. (Gene 
Asbury) 

2. Alabama Department of Agriculture 
and Industry for the use of mevinphos 
on watercress to control aphids; April 6, 
1983 to October 31, 1983. (Jim Tompkins) 

3. Alabama Department of Agriculture 
and Industry for the use of cyromazine 
in poultry houses to control house flies; 
March 23, 1983 to December 31, 1983. 
(Jim Tompkins) 

4. Arkansas State Plant Board for the 
use of cyromazine in poultry houses to 
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control house flies; March 23, 1983 to 
December 31, 1983. (Jim Tompkins) 

5. California Department of Food and 
Agriculture for the use of carbaryl on 
avocados to control gypsy moths; March 
31, 1983 to March 31, 1984. (Jack E. 
Housenger) 

6. Colorado Department of Agriculture 
for the use of propachlor on onions to 
control weeds; March 10, 1983 to May 
15, 1983. (Donald R. Stubbs) 

7. Florida Department of Agriculture 
and Consumer Services for the use of 
chlorpyrifos on citrus to control the 
citrus root weevil complex; March 14, 
1983 to October 31, 1983. (Libby Welch) 

8. Florida Department of Agriculture 
and Consumer Services for the use of 
permethrin on sweet corn grown for the 
fresh market to control fall armyworms 
in Alachua, Broward, Collier, Dade, 
Gadsden, Hendry, Lake, Lee, Marion, 
Martin, Orange, Palm Beach, Sarasota, 
and Seminole Counties; April 7, 1983 to 
December 31, 1983. (Jack E. Housenger) 

9. Florida Department of Agriculture 
and Consumer Services for the use of 
cyromazine on lettuce and celery in 
Hendry, Lake, Orange, Palm Beach, 
Sarasota, and Seminole Counties to 
control leafminers; March 18, 1983 to 
June 30, 1983. Florida had initiated a 
crisis exemption for this use. {Jack E. 
Housenger) 

10. Georgia Department of Agriculture 
for the use of fenvalerate on southern 
peas to control cowpea curculio; March 
23, 1983 to October 31, 1983. (Gene 
Asbury) 

11. Idaho Department of Agriculture 
for the use of cyromazine in poultry 
houses to control flies; March 23, 1983 to 
December 31, 1983. (Jim Tompkins) 

12. Idaho Department of Agriculture 
for the use of propachlor on onions to 
control weeds; March 31, 1983 to May 
30, 1983. (Libby Welch) 

13. Illinois Department of Agriculture 
for the use of propachlor on onions to 
control weeds; March 31, 1983 to 
December 31, 1983. (Libby Welch) 

14. Maine Department of Agriculture, 
Food and Rural Resources for the use of 
cyromazine in poultry houses to control 
house flies; March 23, 1983 to December 
31, 1983. (Jim Tompkins) 

15. Maryland Department of 
Agriculture for the use of fenamiphos on 
strawberry nursery stock plants to 
control nematodes (root-knot); April 6, 
1983 to July 15, 1983. (Gene Asbury) 

16. Maryland Department of 
Agriculture for the use of mevinphos on 
watercress to control aphids; April 6, 
1983 to October 31, 1983. (Jim Tompkins) 

17. Maryland Department of 
Agriculture for the use of 
azinphosmethyl on carrots to control 


carrot weevils; March 14, 1983 to August 
31, 1983. (Gene Asbury) 

18. Michigan Department of 
Agriculture for the use of propachlor on 
onions to control weeds; March 31, 1983 
to July 15, 1983. (Libby Welch) 

19. Montana Department of 
Agriculture for the use of chlorpyrifos on 
small grains (wheat, barley, oats) to 
control cutworms; March 22, 1983 to 
June 30, 1983. (Jim Tompkins) 

20. Montana Department of 
Agriculture for the use of permethrin on 
small grains to control cutworms; March 
25, 1983 to June 30, 1983. (Jim Tompkins) 

21. Nevada Department of Agriculture 
for the use of oxyfluorfen on dry bulb 
onions to control broadleaf weeds; April 
6, 1983 to July 1, 1983. (Jim Tompkins) 

22. New Jersey Department of 
Environmental Protection for the use of 
propachlor on onions to control weeds; 
March 31, 1983 to December 31, 1983. 
(Libby Welch) 

23. New Jersey Department of 
Environmental Protection for the use of 
methiocarb on grapes to repel birds; 
March 28, 1983 to November 30, 1983. 
{Jim Tompkins) 

24. New Jersey Department of 
Environmental Protection for the use of 
fenamiphos on bearing peach trees to 
control nematodes; March 18, 1983 to 
December 31, 1983. (Gene Asbury) 

25. New Jersey Department of 
Environmental Protection for the use of 
fenamiphos on bearing nectarine trees 
to control nematodes; March 18, 1983 to 
December 31, 1983. (Gene Asbury) 

26. New Mexico Department of 
Agriculture for the use of oryzalin on 
alfalfa to control foxtail; March 10, 1983 
to April 15, 1983. New Mexico had 
initiated a crisis exemption for this use. 
(Libby Welch) 

27. New York Department of 
Environmental Conservation for the use 
of cyromazine in poultry houses to 
control flies; March 23, 1983 to 
December 31, 1983. (Jim Tompkins) 

28. New York Department of 
Environmental Conservation for the use 
of methiocarb on grapes to repel birds; 
March 28, 1983 te November 30, 1983. 
(Jim Tompkins) 

29, Oregon Department of Agriculture 
for the use of oxyfluorfen on dry bulb 
onions to control broadleaf weed; April 
6, 1983 to July 1, 1983. (Jim Tompkins) 

30. Oregon Department of Agriculture 
for the use of propachlor on onions to 
control weeds; March 31, 1983 to June 
30, 1983. (Libby Welch) 

31. South Carolina Divsion of 
Regulatory and Public Services for the 
use of cyromazine in poultry houses to 
control flies; March 23, 1983 to 
December 31, 1983. (Jim Tompkins) 


32. Washington Department of 
Agriculture for the use of triadimefon on 
nectarines to control powdery mildew; 
March 28, 1983 to June 30, 1983. (Gene 
Asbury) 

33. West Virginia Department of 
Agriculture for the use of mevinphos on 
watercress to control aphids; April 6, 
1983 to October 31, 1983. (Jim Tompkins) 

34. U.S. Department of Agriculture for 
the use of ethylene oxide on dead bees 
and used bee-keeping equipment as a 
sterilant at ports of entry; March 28, 
1983 to March 28, 1984. EPA has not yet 
made its final determination to conclude 
the rebuttable presumption against 
registration (RPAR) of ethylene oxide. 
(Libby Welch) 

35. U.S. Department of the Interior, for 
the use of sodium cyanide on the 
Aleution Islands of Amukta and Kiska 
in Alaska to control the Arctic fox; May 
1, 1983 to May 1, 1984. (Jim Tompkins) 

Crisis exemptions were initiated by 
the: 

1. California Department of Food and 
Agriculture on March 23, 1983, for the 
use of metalaxyl on asparagus to control 
Phytophthora megasperma var. sojea. 
Since it was anticipated that this 
program would be needed for more than 
15 days, California has requested a 
specific exemption to.continue it. The 
need for this program is expected to last 
until March 23, 1984. (Jack E. Housenger) 

2. California Department of Food and 
Agriculture on March 24, 1983, for the 
use of daminozide on cherries to contro! 
plant growth and the ripening of fruit. 
The need for this program has ended. 
(Libby Welch) 

3. California Department of Food and 
Agriculture on March 11, 1983, for the 
use of iprodione on grapes to control 
bunch rot. Since it was anticipated that 
this program would be needed for more 
than 15 days, California has requested a 
specific exemption to continue it. The 
need for this program is expected to last 
until December 1, 1983. (Libby Welch) 

4. Hawaii Department of Agriculture 
on March 5, 1983, for the use of 
fenvalerate on Chinese cabbage and 
mustard cabbage to control 
diamondback moths. Since it was 
anticipated that this program would be 
needed for more than 15 days, Hawaii 
has requested a specific exemption to 
continue it. The need for this program is 
expected to last until March 5, 1984. 
(Jack E. Housenger) 

5. Maryland Department of 
Agriculture on March 29, 1983, for the 
use of cyromazine in layer poultry 
houses to control house flies. Since it 
was anticipated that this program would 
be needed for more than 15 days, 
Maryland has requested a specific 
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exemption to continue it. The need for 
this program is expected to last until 
December 31, 1983. (Jim Tomkins) 

6. U.S. Department of Agriculture on 
March 15, 1983, for the use of methyl 
bromide on guar seeds to control the 
khapra beetle. The need for this program 
has ended. (Libby Welch) 

(Sec. 18, as amended, 92 Stat. 819 (7 U.S.C. 
136)) 

Dated: May 2, 1983. 
James M. Conlon, 
Acting Director, Office of Pesticide Programs. 
{FR Doc. 83-12577 Filed 5-10-83; 8:45 am] 
BILLING CODE 6560-50-M 





FEDERAL MARITIME COMMISSION 


Security for the Protection of the 
Public; Financial Responsibility To 
Meet Liability Incurred for Death or 
injury to Passengers of Other Persons 
on Voyages; issuance of Certificate 
[Casualty] 


Notice is hereby given that the 
following have been issued a Certificate 
of Financial Responsibility to Meet 
Liability Incurred for Death or Injury to 
Passengers or Other Persons on Voyages 
pursuant to the provisions of Section 2, 
Pub. L. 89-777 (80 Stat. 1356, 1357) and 
Federal Maritime Commission General 
Order 20, as amended (46 CFR Part 540): 


Holland America Tours N.V. (Hol!and 
America Cruises), c/o Holland America 
Line, One Landmark Square, Stamford, 
Connecticut 06901 
Dated: May 5, 1983. 

Francis C. Hurney, 

Secretary. 

[FR Doc. 83-12582 Filed 5-10-83; 8:45 am] 

BILLING CODE 6730-01-M 


FEDERAL RESERVE SYSTEM 


Bank Holding Companies; Proposed 
de Novo Nonbank Activities; The 
Chase Manhattan Corp., et al. 


The organizations identified in the 
notice have applied, pursuant to section 
4(c)(8) of the Bank Holding Company 
Act (12 U.S.C. 1843(c)(8)) and 
§ 225.4(b)(1) of the Board’s Regulation Y 
(12 CFR 225.4(b)(1)), for permission to 
engage de novo (or continue to engage in 
an activity earlier commenced de novo), 
directly or indirectly, solely in the 
activities indicated, which have been 
determined by the Board of Governors 
to be closely related to banking. 

With respect to these applications, 
interested persons may express their 
views on the question whether 
consummation of the proposal can 
“reasonably be expected to produce 


benefits to the public, such as greater 
convenience, increased competition, or 
gains in efficiency, that outweigh 
possible adverse effects, such as undue 
concentration of resources, decreased or 
unfair competition, conflicts of interests, 
or unsound banking practices.” Any 
comment that requests a hearing must 
include a statement of the reasons a 
written presentation would not suffice in 
lieu of a hearing, identifying specifically 
any questions of fact that are in dispute, 
summarizing the evidence that would be 
presented at a hearing, and indicating 
how the party commenting would be 
aggrieved by approval of that proposal. 

The applications may be inspected at 
the offices of the Board of Governors or 
at the Federal Reserve Bank indicated. 
Comments and requests for hearing 
should identify clearly the specific 
application to which they relate, and 
should be submitted in writing and 
received by the appropriate Federal 
Reserve Bank no later than the date 
indicated. 

A. Federal Reserve Bank of New York 
(A. Marshall Puckett, Vice President) 33 
Liberty Street, New York, New York 
10045: 

1. The Chase Manhaitan Corporation, 
New York, New York (mortgage banking 
and related lending and insurance 
activities; Florida): To engage through 
its subsidiary Chase Home Mortgage 
Corporation in the making or acquiring 
for its own account or for the account of 
others, loans and other extensions of 
credit secured by real estate including 
but not limited to, first and second 
mortgage loans secured by mortgages on 
one-to-four family residential properties, 
servicing loans and other extensions of 
credit for any person, selling mortgage 
loans in the secondary market, and 
offering mortgage term life insurance, 
accident and health insurance and 
disability insurance directly related to 
such lending and servicing activities. 
These activities will be conducted from 
an office located in West Palm Beach, 
Florida, serving the State of Florida. 
Comments on this application must be 
received not later than June 3, 1983. 

B. Federal Reserve Bank of Cleveland 
(Lee S. Adams, Vice President) 1455 East 
Sixth Street, Cleveland, Ohio 44101: 

1. BancOhio Corporation, Columbus, 
Ohio (mortgage banking activities; 
United States): To engage, through its 
subsidiary, W. Lyman Case & Company, 
in making, acquiring, and servicing for 
its own account and for the account of 
others, mortgage loans and other 
extensions of credit (including issuing of 
letters of credit and accepting drafts) as 
would be made by a mortgage company, 
in arranging for equity financing on 
behalf of institutional investors for 
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commercial and industrial income- 
producing real property, land in such 
other activities as are incidental thereto. 
These activities will be conducted from 
an office in Cleveland, Ohio, serving the 
entire United States. Comments on this 
application must be received not later 
than May 26, 1983. 

C. Federal Reserve Bank of San 
Francisco (Harry W. Green, Vice 
President) 400 Sansome Street, San 
Francisco, California 94120: 

1. Security Pacific Corporation, Los 
Angeles, California (mortgage and 
servicing activities; Utah): To engage 
through its subsidiary, Security Pacific 
Mortgage Corporation, in the origination 
and acquisition of mortgage loans, 
including development and construction 
loans on multi-family and commercial 
properties for Security Pacific Mortgage 
Corporation’s own account or for sale to 
others; and the servicing of such loans 
for others. These activities would be 
conducted from an office of Security 
Pacific Mortgage Corporation in Salt 
Lake City, Utah, serving the State of 
Utah. Comments on this application 
must be received not later than June 3, 
1983. 

2. Security Pacific Corporation, Los 
Angeles, California {mortgage and 
servicing activities; Colorado): To 
engage through its subsidiary, Security 
Pacific Mortgage Corporation, in the 
origination and acquisition of mortgage 
loans, including development and 
construction loans on multi-family and 
commercial properties for Security 
Pacific Mortgage Corporation’s own 
account or for sale to others; and the 
servicing of such loans for others. These 
activities would be conducted from an 
office of Security Pacific Mortgage 
Corporation in Aurora, Colorado, 
serving the State of Colorado. 
Comments on this application must be 
received not later than June, 3, 1983. 

3. Wells Fargo & Company, San 
Francisco, California (finance, leasing 
and insurance activities; Texas, 
Arkansas, Louisiana, New Mexico and 
Oklahoma): Proposes to engage, through 
its subsidiary, Wells Fargo Credit 
Corporation, in making or acquiring 
loans and other extensions of credit, 
including consumer installment loans 
originated by others and commercial 
loans secured by a borrower's or 
guarantor's assets; servicing loans for 
the account of others; making full pay- 
out leases of personal property; and 
acting as agent for credit life or accident 
and health insurance related to its 
extensions of credit in accordance with 
the Board's Regulation Y and Title VI of 
the Garn-St Germain Depository 
Institutions Act of 1982. These activities 
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would be conducted from an office in 
Houston, Texas, serving Texas, 
Arkannsas, Louisiana, New Mexico, and 
Oklahoma. Comments on this 
application must be received not later 
than June 3, 1983. 

Board of Governors of the Federal Reserve 
System, May 5, 1983. 
James McAfee, 
Associate Secretary of the Board. 
[FR Doc. 83-12551 Filed 5-10-83; 8:45 am] 
BILLING CODE 6210-01-M 


[Docket No. R-0464] 


Federal Reserve Bank Check 
Collection Services 


AGENCY: Board of Governors of the 
Federal Reserve System. 


ACTION: Supplement to request for 
comments. 


SUMMARY: The Board of Governors 
requested public comment on May 2, 
1983, on proposed criteria for selecting 
depository institutions located outside 
Federal Reserve office cities for 
inclusion in a program to accelerate the 
collection of checks. This request for 
comments is being supplemented by 
adding the list of those depository 
institutions that receive daily average 
presentments from the Federal Reserve 
of $20 million or more. 


EFFECTIVE DATE: May 5, 1983. 


FOR FURTHER INFORMATION CONTACT: 
Elliott C. McEntee, Assistant Director 
(202/452-2231) of Florence M. Young, 
Program Manager (202/452-3955), 
Division of Federal Reserve Bank 
Operations; Daniel L. Rhoads, Attorney 
(202/452-3711), Robert G. Ballen, 
Attorney (202/452-3265), or Elaine M. 
Boutilier, Attorney (202/452-2418), Legal 
Division, Board of Governors of the 
Federal Reserve System, Washington, 
D.C. 20551. 

SUPPLEMENTARY INFORMATION: The 
Board requested comment on May 2, 
1983, on proposed criteria for selecting 
depository institutions located outside 
Federal Reserve office cities for 
inclusion in the program to accelerate 
the collection of checks. 48 FR 20283 
(May 5, 1983). One of the criterion 
proposed by the Board as a basis for 
dete-mining which non-city institutions 
would be included in this aspect of the 
program to accelerate the collection of 
checks, called the high-dollar group sort 
(HDGS), was the value of daily average 
presentments received from the Federal 
Reserve. The Board proposed that 
initially all institutions with average 
daily presentments amounting to $20 
million or more would be included in the 
HDGS. The Board has been asked to 


provide a list of the 97 institutions that 
meet this proposed criterion. 

To further assist commenters in their 
review of the proposed criteria for 
selecting institutions to be included in 
the HDGS, the Board’s notice has been 
supplemented to include the names of 
the 97 institutions that receive daily 
average presentments from the Federal 
Reserve of $20 million or more. The 
publication of these names should not 
be regarded as a determination that all 
97 institutions will be included in the 
HDGS. Analysis of comments received 
in response to the Board’s proposal may 
result in the cutoff being raised or 
lowered, or may even result in the daily 
average presentments criterion not 
being adopted. 

The 97 institutions that receive daily 
average presentments from the Federal 
Reserve of $20 million or more as of 
March 1983 are: 





Federal Reserve 
Office 


ty ot Routi 
Institution | transit 


First Federal Reserve District 
Fleet National Bank.................| 01150001 
Rhode Island Hospital Trust...; 01150033 
Shawmut-Worcester City.........) 01130001 
01130147 
01130142 
01190044 
01190057 
01180137 
01110080 
02110110 


Second Federal Reserve District 

..| Citizen Bank NYS 20000000... 

Manutacturers Hanover........ 

Lincoln First Bank 

.| Bank of New York County 
Trust. 

Chase Manhattan Arthurs- 
burg. 

Long island Trust Company ... 

.| Fidelity Union 

| Midatlantic National Bank ....... 

First Jersey National. 

First National State Bank 

United Jersey Bank .... 

National State Bank................ 

National Community Bank ...... 


BOO ccsesconseicel 


Old Colony Bank & Trust... 

Windsor Locks.....| Hartford National Bank 
Connecticut Bank & Trust 

Old Colony Bank... ez 

Colonial Bank ..... 

Union Trust......... 


02231042 
02230936 
02230017 
02190235 


Buffalo 


02190947 


02141063 
02120009 
02120001 
02120033 
02120002 
02120216 
02120098 
02120271 
02120138 
02130837 
02130007 
02130682 
02130943 
02131003 
02130042 
02130001 
02130008 


Crantord 


...| Chase Manhattan Bank.. 

Key Bank, N.A............. 
Citibank (NYS) N.A. 
Chemical Bank 

Endicott Trust Company.......... 
Marine Midland Bank 

State Bank of Albany 
Bankers Trust of Albany 








Third Federal Reserve District 
eterna 
Philadelphia..........] MOPG@N Bann .........-ecseesesses 
New Jersey National Bank 


se 03110023 
03120073 
03110009 
...| 03110004 
el 03130154 
Fourth Federal Reserve District 





Cleveland 





Federal Reserve 
Office 


..| First & Merchants National 
Bank. 
United Virginia ........... 


"| Maryland National Bank........|_ 05500327 
American Security Bank | 05400055 


05500234 
05210306 
05310127 
05310049 


Chariotte ... sa 
Wachovia Bank & Trust Co. 
NA.. 
Wachovia Bank & Trust Co. | 05310763 


05310055 


05310355 

NA.. 
Branch Banking & Trust Co.... 
Citizens and Southern Na- 


05310112 
Cotumbia................ 05390037 


05390022 


DE vccrrccecactnsionid 06111327 
06111278 
06110124 


06110079 
06310215 
06310026 


Jacksonville.......... | 

First National Bank of Flor- 
ida. 

Southeast 
Bank. 

....| Louisiana National Bank 

.| Barnett Bank of South Fior- 

ida, N.A.. 


easel mana 


Seventh Federal Reserve District 


First National | 06310738 


06540013 
06700398 


New Orleans 
ii icedeel 


07192369 
07241303 





..| Bank of Oak Brook Terrace... 

National Bank of Detroit- 
Troy. 

National Bank of Detroit- 
Dearborn. 

.| Michigan National Bank of | 07241174 

Lansing. 
Old Kent Bank and Trust 
First Wisconsin Bank 


07241292 


07240005 
07591208 


Milwaukee............. 


Eighth Federal Reserve District 

08150269 
Louisville... 
Memphis ...... 
Ninth Federal Reserve District 


Minneapolis ........ , 





First Bank, N.A. Northfield...... 
First Northwest Bank, Fari- 
bault. 


10210091 


10390001 
10310082 


11190155 
11192230 
11492149 





Routing 
transit No. 
First National 11231952 


Bank of 
Fabens. } 


Twelfth Federal Reserve District 


12110078 
12220144 
12222607 
| 12220049 
12210002 
12210001 


imperial Bank........ 
Mitsui Manufacturers Bank 


Califomia First Bank 
...| Valley National Bank 
First interstate Bank 


Board of Governors of the Federal Reserve 
System, May 5, 1983. 
James McAfee, 
Associate Secretary of the Board. 
[FR Doc. 83-12552 Filed 5-10-83; 8:45 am] 
BILLING CODE 6210-01-M 


Formation of Bank Holding 
Companies; HomeBanc Corp., et al. 


The companies listed in this notice 
have applied for the Board's approval! 
under section 3(a)(1) of the Bank 
Holding Company Act (12 U.S.C. 
1842(a)(1)) to become bank holding 
companies by acquiring voting shares or 
assets of a bank. The factors that are 
considered in acting on the applications 
are set forth in section 3(c) of the Act (12 
U.S.C. 1842{(c)). 

Each application may be inspected at 
the offices of the Board of Governors, or 
at the Federal Reserve Bank indicated 
for that application. With respect to 
each application, interested persons 
may express their views in writing to the 
address indicated for that application. 
Any comment on an application that 
requests a hearing must include a 
statement of why a written presentation 
would not suffice in lieu of a hearing, 
identifying specifically any questions of 
fact that are in dispute and summarizing 
the evidence that would be presented at 
a hearing. 

A. Federal Reserve Bank of Atlanta 
(Robert E. Heck, Vice President) 104 
Marietta Street, N.W., Atlanta, Georgia 
30303: 

1. HomeBanc Corporation, 
Guntersville, Alabama; to become a 
bank holding company by acquiring 80 
percent of the voting shares of The 
Home Bank Guntersville, Alabama. 
Comments on this application must be 
received not later than June 1, 1983. 

B. Federal Reserve Bank of St. Louis 
(Delmer P. Weisz, Vice President) 411 
Locust Street, St. Louis, Missouri 63166: 

1. Peoples First Corporation, Paducah, 
Kentucky; to become a bank holding 
company by acquiring 100 percent of the 
voting shares of Peoples First National 
Bank and Trust Company, Paducah, 
Kentucky. Comments on this application 


must be received not later than June 3, 
1983. 

C. Federal Reserve Bank of Dallas 
(Anthony J. Montelaro, Vice President) 
400 South Akard Street, Dallas, Texas 
75222: 

1. First Perryton Bancorp, Inc., 
Perryton, Texas; to become a bank 
holding company by acquiring-80 
percent or more of the voting shares of 
The First National Bank of Perryton, 
Perryton, Texas. Comments on this 
application must be received not later 
than June 3, 1983. 

Board of Governors of the Federal Reserve 
System, May 5, 1983. 

James McAfee, 

Associate Secretary of the Board. 
[FR Doc. 83-12547 Filed 5-10-83; 8:45 am] 
BILLING CODE 6210-01-M 





Formation of Bank Holding Company; 
the Home State Building, Inc. 


The Home State Building, Inc., Lewis, 
Kansas, has applied for the Board’s 
approval under section 3(a)(1) of the 
Bank Holding Company Act (12 U.S.C. 
1842(a)(1)) to become a bank holding 
company by acquiring 80 percent or 
more of the voting shares of Home State 
Bank, Lewis, Kansas. The factors that 
are considered in acting on the 
application are set forth in section 3(c) 
of the Act (12 U.S.C. 1842(c)). 

The Home State Building, Inc., Lewis, 
Kansas, has also applied, pursuant to 
section 4(c)(8) of the Bank Holding 
Company Act (12 U.S.C. 1843(c)(8)) and 
§ 225.4(b)(2) of the Board’s Regulation Y 
(12 CFR 225.4(b)(2)), for permission to 
acquire voting shares of Lewis 
Insurance Service, Inc., Lewis, Kansas. 

Applicant states that the proposed 
subsidiary would continue to engage in 
general insurance agency activities in a 
community that has a population not 
exceeding 5,000 and in conformance 
with Section 601(C) of the Garn-St 
Germain Depository Institutions Act of 
1982. These activities would be 
performed from offices of Applicant's 
subsidiary in Lewis, Kansas, and the 
geographic area to be served is Edwards 
County, Kansas. Such activities have 
been specified by the Board in § 225.4(a) 
of Regulation Y as permissible for bank 
holding companies, subject to Board 
approval of individual proposals in 
accordance with the procedures of 
§ 225.4(b). 

Interested persons may express their 
views on the question whether 
consummation of the proposal can 
“reasonably be expected to produce 
benefits to the public, such as greater 
convenience, increased competition, or 
gains in efficiency, that outwe'‘gh 


possible adverse effects, such as undue 
concentration of resources, decreased or 
unfair competition, conflicts of interests, 
or unsound banking practices.” Any 
request for a hearing on this question 
must be accompanied by a statement of 
the reasons a written presentation 
would not suffice in lieu of a hearing, 
identifying specifically any questions of 
fact that are in dispute, summarizing the 
evidence that would be pesented at a 
hearing, and indicating how the party 
commenting would be aggrieved by 
approval of the proposal. 

The application may be inspected at 
the offices of the Board of Covernors or 
at the Federal Reserve Bank of Kansas 
City. 

Any views or requests for hearing 
should be submitted in writing and 
received by the Reserve Bank not later 
than June 3, 1983. 

Board of Governors of the Federal Reserve 
System, May 5, 1983. 

James McAfee, 

Associate Secretary of the Board. 
[FR Doc. 83-12549 Filed 5-10-83; 8:45 am] 
BILLING CODE 6210-01-M 





Norwest Corporation 


Norwest Corporation, Minneapolis, 
Minnesota, has applied, pursuant to 
section 4(c)(8) of the Bank Holding 
Company Act (12 U.S.C. 1843(c)(8)) and 
§ 225.4(b)(2) of the Board’s Regulation Y 
(12 CFR 225.4(b)(2)), for permission to 
engage de novo in equity financing 
activities through its nonbank 
subsidiary, Norwest Mortgage, Inc., 
Minneapolis, Minnesota. These 
activities would be performed from 
offices of Applicant's subsidiary in 
Colorado, Illinois, lowa, Kansas, 
Maryland, Minnesota, Montana, 
Nebraska, Texas and Wisconsin, and 
the geographic areas to be served are all 
of the United States, including the 
District of Columbia. Such activities 
have been specified by the Board in 
§ 225.4(a) of Regulation Y as permissible 
for bank holding companies, subject to 
Board approval of individual proposals 
in accordance with the procedures of 
§ 225.4(b). 

Interested persons may express their 
views on the question whether 
consummation of the proposal can 
“reasonably be expected to produce 
benefits to the public, such as greater 
convenience, increased competition, or 
gains in efficiency, that outweigh 
possible adverse effects, such as undue 
concentration of resources, decreased or 
unfair competition, conflicts of interests, 
or unsound banking practices.” Any 
request for a hearing on this question 





Federal Register / Vol. 48, No. 92 / Wednesday, May 11, 1983 / Notices 


must be accompanied by a statement of 
the reasons a written presentation 
would not suffice in lieu of a hearing, 
identifying specifically any questions of 
fact that are in dispute, summarizing the 
evidence that would be presented at a 
hearing, and indicating how the party 
commenting would be aggrieved by 
approval of the proposal. 

The application may be inspected at 
the offices of the Board of Governors or 
at the Federal Reserve Bank of 
Minneapolis. 

Any views or requests for hearing 
should be submitted in writing and 
received by the Secretary, Board of 
Governors of the Federal Reserve 
System, Washington, D.C., not later than 
June 3, 1983. 

Board of Governors of the Federal Reserve 
System, May 5, 1983. 

James McAfee, 

Associate Secretary of the Board. 
[FR Doc. 83-12548 Filed 5-10-83; 8:45 am] 
BILLING CODE 6210-01-M 





Whitewater Bancorp., Inc. 


Whitewater Bancorp., Inc., 
Whitewater, Wisconsin, has applied 
pursuant to section 4(c)(8) of the Bank 
Holding Company Act (12 U.S.C. 
1843(c)(8)) and § 225.4(b)(2) of the 
Board's Regulation Y (12 CFR 
225.4(b)(2)), for permission to engage 
directly in general insurance agency 
activities. Applicant proposes to sell 
credit-related life insurance and general 
property, casualty, and health insurance. 
These activities would be conducted by 
Applicant, a bank holding with assets of 
$50 million or less, in a community with 
a population exceeding 5,000 and in 
conformance with the requirements of 
Section 601(F) of the Garn-St Germain 
Depository Institution Act of 1982. These 
activities would be performed from 
premises located at the two offices of 
Applicant's subsidiary, First Citizens 
State Bank, Whitewater, Wisconsin. The 
geographic area to be served is the State 
of Wisconsin. Such activities have been 
specified by the Board § 225.4(a) of 
Regulation Y as permissible for bank 
holding companies, subject to Board 
approval of individual proposals in 
accordance with the procedure of 
facility 225.4(b). 

Interested person may express their 
views on the question whether 
consummation of the proposal can 
“reasonably by expected to produce 
benefits to the public, such as greater 
convenience, increases competition, or 
gains in efficiency, that outweigh 
possible adverse effects, such as undue 
concentration of resources, decreased or 
unfair competition, conflicts of interests, 


or unsound banking practices.” Any 
request for a hearing on this question 
must be accompanied by a statement of 
the reasons a written presentation 
would not suffice in lieu of a hearing, 
identifying specifically any questions of 
fact that are in dispute, summarizing the 
evidence that would be presented at a 
hearing, and indicating how the party 
commenting would be aggrieved by 
approval of the proposal. 

The application may be inspected at 
the offices of the Board of Governors or 
at the Federal Reserve Bank of Chicago. 

Any views or request for hearing 
should be submitted in writing and 
received by the Secretary, Board of 
Governors of the Federal Reserve 
System, Washington, D.C., not later than 
June 3, 1983. . 

Board of Governors of the Federal Reserve 
System, May 5, 1983. 

James McAfee, 

Associate Secretary of the Board. 
[FR Doc. 83-12550 Filed 5-10-83; 8:45 am] 
BILLING CODE 6210-01-M 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


Public Health Service 


International Narcotics Control Under 
the Foreign Assistance Act of 1961; 
Delegation of Authority 


Notice is hereby given that in 
furtherance of the delegation of January 
24, 1983 (48 FR 6782), by the Secretary of 
Health and Human Services to the 
Assistant Secretary for Health, the 
Assistant Secretary for Health has 
delegated to the Director, Centers for 
Disease Control, with authority to 
redelegate, the authority delegated to 
the Assistant Secretary for Health under 
section 481(d)(2), of the Foreign 
Assistance Act of 1961, as amended (22 
U.S.C. 2291(d)(2)), concerning the 
authority to monitor the impact on the 
health of persons who use marijuna 
sprayed with a herbicide to eradicate 
such marijuana. 

The delegation to the Director, 
Centers for Disease Control, became 
effective on April 27, 1983 

Dated: April 27, 1983. 

Edward N. Brandt, Jr., 
Assistant Secretary for Health. 
[FR Doc. 83-12656 Filed 5-10-83; 8:45 am] 
BILLING CODE 4160-18-M 


National Center for Health Services 
Research; Assessment of Medical 
Technology 


The Public Health Service (PHS), 
through the Office of Health Tec! nology 
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' 


Assessment (OHTA), announces that it 
is seeking additional responses to an 
announcement of assessment in Federal 
Register Volume 46, number 226, p. 
57649, of November 24, 1981 of the role 
of intraoperative ventricular and atrial 
mapping in the treatment of some 
tachyarrhythmias. Specifically, we are 
interested in the safety, clinical 
effectiveness, appropriateness and use 
of this technology as it applies to: (1) 
Localizing accessory pathways 
associated with the Wolff-Parkinson- 
White and other preexcitation 
syndromes. (2) Mapping the sequence of 
atrial and ventricular activation for drug 
resistant supraventricular tachycardias. 
(3) Delineating the anatomic course of 
the Bundle of His during open heart 
surgery. (4) Identifying the site(s) of 
origin of ventricular (and atrial) 
arrhythmias. (5) Identifying areas of 
myocardial ischemia or infarction for 
purposes of revascularization or for 
defining margins for surgical resection in 
the treatment of ischemic heart disease. 
This assessment seeks to evaluate 
intraoperative mapping in the 
management of certain high risk patients 
with recurrent refractory arrhythmias 
and compare the outcome of patient 
management based on 
electrophysiologic surveys (EPS) with 
that of other conventional approaches 
(i.e. empirical therapy). 

For the purpose of this announcement, 
intraoperative ventricular and atrial 
mapping is defined as direct mapping of 
the heart's electrophysiologic signals 
during surgery. Cardiac mapping is a 
method by which potentials recorded 
directly from the heart are spatially 
depicted as a function of time in an 
intergrated manner. The recording sites 
are usually indentified from an 
anatomical grid and may consist of 
epicardial, endocardial, and even 
intramyocardial sites. A variety of 
important electrophysiologic variables 
can be identified from cardiac 
recordings including local activation 
times. Mapping Procedures performed in 
the cardiac catherization laboratory 
(preoperative) are not included in this 
assessment. 

The PHS assessment consists of a 
synthesis of information obtained from 
appropriate organization in the private 
sector and from PHS agencies and 
others.in the Federal Government. PHS 
assessments are based on the most 
current knowledge concerning the safety 
and clinical effectiveness of a 
technology. Based on this assessment, a 
PHS recommendation will be formulated 
to assist the Health Care Financing 
Administration (HCFA) in establishing 
Medicare coverage policy. Any person 
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or group wishing to provide OHTA with 
information relevant to this assessment 
should do so in writing no later than July 
30, 1983, or within 90 days from the date 
of publication of this notice. 

The information being sought is a 
review and assessment of past, current, 
and planned research related to this 
technology, a bibliography of published, 
controlled clinical trials and other well- 
designed clinical studies since 1975 and 
other information related to the 
characterization of the patient 
population most likely to benefit, the 
clinical acceptability, and the 
effectiveness of this technology. 
Proprietary information is not being 
sought, but published commercial - 
information may be submitted. 

Written material should be submitted 
to: Martin Erlichman, National Center 
for Health Services Research, Office of 
Health Technology Assessment, Park 
Building, Room 3-10, Stop No. 2, 5600 
Fishers Lane, Rockville, Maryland 20857. 

For further information contact Martin 
Erlichman, Health Science Analyst, at 
above address or by telephone (301) 
443-4990. 

Dated: May 4, 1983. 

Harold Margulies, _ 

Director, Office of Health Technology 
Assessment, National Center for Health 
Services, Research. 

[FR Doc. 63-12655 Filed 5-10-83; 8:45 am] 

BILLING CODE 4160-17-M 


Social Security Administration 


income Maintenance Research and 
Demonstration; Availability of Grants 


The Commissioner of Social Security 
announces the availability of fiscal year 
(FY) 1983 funds for income maintenance 
research and demonstration grants 
related to the Aid to Families with 
Dependent Children (AFDC) Program, 
title IV-A of the Social Security Act. The 
grants are authorized under sections 
1110 and 1115 of the Social Security Act. 
The closing date for receipt of all 
applications is July 11, 1983. 


Program Purpose 

The research and demonstration 
activities are intended to add to existing 
knowledge and to improve methods and 
techniques for the management, 
administration and effectiveness of 
public assistance programs. 


Program Goals 


In general, the Social Security 
Administration (SSA) will support the 
following types of projects: 


1. Those which develop and 
demonstrate new financing mechanisms, 
administrative procedures, and 
technological innovations for improving 
the effectiveness of public assistance 
programs at the State and local levels. 

2. Those which increase knowledge of 
the characteristics and financial needs 
of a target group. 

3. Those which develop and 
implement analytical models for 
comparing the relative merits of 
alternative methods for carrying out 
income maintenance. 


Priority Projects 
In particular, the following projects 
will be considered for funding: 


Demonstration of Grant Diversion— 
SSA-83-01 (Section 1115 Grant) 


One of the objectives of title IV-A of 
the Social Security Act is to promote 
self-support and personal independence 
to the maximum extent possible. Grant 
diversion is a technique whereby the 
recipient's AFDC cash grant is diverted 
to a public or private employer that 
employs the recipient. In other words, 
the grant is used to subsidize the wage 
paid to the employed recipient. In this 
period of severe fiscal constraints, 
techniques which maximize existing 
resources towards creating job 
opportunities are especially important. 

This demonstration will test different 
models for implementing grant diversion 
to determine whether they are cost- 
effective techniques for promoting the 
self-support of AFDC recipients. 
Proposals for this demonstration must 
include a detailed description of the 
operational aspects of the project, 
including the amount and duration of the 
grant diversion, the types of jobs and 
employees anticipated; the mechanism 
for diverting the grant; the mechanism 
for shifting participants to unsubsidized 
employment; etc. The proposal 
application also must include an 
evaluation plan. A control or 
comparison group is required for the 
demonstration, and preference will be 
given to projects utilizing an 
experimental design with random 
assignment. 

Five to seven grants funded for up to 3 
years in duration are anticipated. For 
the first year, approximately $710,000 in 
special Federal project funds, matchable 
with $710,000 in regular Federal funds 
received under section 403 of the Act, 
will be available in support of this 
section 1115 activity. Two succesive 12- 
month grants will be awarded upon 
satisfactory performance and 
availability of fiscal year 
appropriations. 
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Demonstration of Front-End Fraud 
Detectiqn Models SSA-83-02 (Section 
1110 grant) 


Recipient fraud continues to result in 
substantial misexpenditures, and when 
the fraud is identified, expensive and 
time-consuming court actions are often 
necessary for recoupmemt of these 
funds. Many current fraud detection 
efforts are unfocused, passive, and 
untimely. Fraud is often not identified 
until long after an individual has been 
receiving AFDC benefits. 

This project would demonstrate 
innovative techniques in the early 
detection and prevention of fraud. 
Examples of such techniques include tax 
and bank records matching and special 
investigations of suspected fraud cases 
prior to application approval. Preference 
will be given to those projects 
employing techniques that would be 
applied either prior to application 
approval or shortly thereafter. Effects on 
participation rates and the costs and 
savings of the program would be 
measured. Although some States now 
practice a variety of front-end fraud 
detection techniques, hard cost/benefit 
data comparing their efficacy to less 
focused methods of verification is 
lacking. This project would provide for a 
careful measurement and evaluation of 
up to two fraud detection systems, with 
preference given to the use of control or 
comparison groups. Applicants must 
indicate the location(s) in which these 
techniques will be tested and describe 
the methods by which these techniques 
are tested and evaluated. Non- 
governmental applicants must also 
provide collateral agreements from 
authorized officials in the demonstration 
State(s). 

Two projects funded for up to 2 years 
in duration are anticipated. For the first 
year, a total of $375,000 will be available 
in support of this section 1110 activity. 
An additional 12-month grant will be 
subsequently awarded upon satisfactory 
performance and availability of fiscal 
year appropriations. 


Demonstration of CWEP-Operated 
Daycare for AFDC Recipients SSA-83- 
03 (Section 1115 grant) 


States have used a variety of means to 
provide daycare, where necessary, for 
AFDC recipients who participate in 
CWEP, and other work programs, or 
who are employed. This section 1115 
project will demonstrate the use of 
CWEP participants in the provisions of 
daycare services for other AFDC 
recipients. The grantee will demonstrate 
techniques, consistent with Federal 
matching requirements, for directly or 
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indirectly using CWEP participants in 
meeting the childcare needs of other 
AFDC recipients and in providing to 
CWEP participants employment 
experience and skill development in the 
provision of daycare services. The 
grantee will evaluate administrative 
effectiveness; the primary objective is to 
test implementation processes and 
administrative procedures that 
constitute “best practices” for providing 
daycare through CWEP participants. 

Two projects funded for up to 2 years 
in duration are anticipated. For the first 
year, $150,000 in special Federal project 
funds, matchable with $150,000 in 
regular Federal funds under section 403 
of the Act, will be available in support 
of this section 1115 activity. An 
additional 12-month grant will be 
subsequently awarded upon satisfactory 
performance and availability of fiscal 
year appropriations. 


Demonstrating a Model CWEP 
Management Information System SSA- 
83-04 (Section 1110 Grant) 


The Community Work Experience 
Program (CWEP) allows States to 
require certain AFDC recipients to 
perform public service work each month 
for an amount of time no greater than 
the grant divided by the minimum wage. 
In order to be an effective, 
comprehensive program, States must 
quickly and accurately collect, update, 
process, and report data on available 
work sites, recipient/grant information, 
participant/program performance, etc. 
To accomplish this on a large scale, 
automated data processing could be 
especially useful. 

This section 1110 demonstration 
project will involve the development of 
an automated system which can be used 
by caseworkers to match recipients to 
jobs as well as provide information on 
work sites, recipient work experience 
needs, employability characteristics, 
recipient history, and caseworker 
reports. The system should also monitor 
participation of recipients in CWEP at 
various stages, e.g., registration, referral, 
and actual on-site participation. 
Applicants must describe how and 
where this system will be tested, 
implemented, and evaluated. Non- 
governmental applicants must also 
provide collateral agreements form 
authorized officials in the demonstration 
state(s). Preference will be given to 
applicants that will demonstrate the 
system on a large scale, or State-wide, 
and to proposals which link this system 
to the demonstration State’s AFDC 
Client Information System. 

One grant funded for one year only is 
anticipated. Approximately $250,000 will 
be available in support of this activity. 


Demonstrating Innovative Error 
Reduction Techniques SSA-83-05 
(Section 1115 grant) 


Although error rates have significantly 
declined over the past 10 years, 
erroneous payments still total about $1 
billion annually. In light of current 
budgetary constraints in government, 
the development and documentation of 
innovative techniques that are cost 
beneficial for reducing erroneous 
payments are important areas for State 
demonstration. 

This section 1115 projects will provide 
funds for up to four States to 
demonstrate and evaluate innovative 
techniques which significantly reduce 
erroneous payments. These techniques 
must be transferable to a large number 
of States. Two categories of techniques 
are of particular interest. The first 
category involves techniques employing 
the use of management consulting teams 
to identify problems and develop 
targeted corrective actions by 
conducting management and 
administrative analyses of welfare 
offices with high error rates. A second 
category involves techniques directed at 
the reduction of client error. Several 
States appear to have successfully 
employed techniques targeted toward 
reducing recipient-caused error. A clear 
demonstration of successful innovative 
techniques for reducing client error 
would encourage other States to adopt 
them. In addition to the above two 
areas, States may propose other 
techniques which show promise in 
reducing error rates. 

Proposals must include a description 
of how project sites will be chosen and 
how costs and benefits will be 
measured. Projects must demonstrate 
probable transferability of techniques 
and preference will be given to projects 
that propose evaluations based on an 
experimental design. 

Two to four grants awarded for up to 
2 years in duration are anticipated. For 
the first year, $300,000 in special Federal 
project funds, matchable with $300,000 
in regular Federal funds under section 
403 of the Act, will be available in 
support of this activity. An additional 
12-month grant will be subsequently 
awarded upon satisfactory performance 
and availability of fiscal year 
appropriations. 


Grantee Share of the Project Costs 


Section 1110 grants. Grantees 
receiving financial assistance to conduct 
projects must contribute at least 5 
percent of the total projects costs for 
each year for which funding is 
requested. 
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Section 1115 grants. Special Federal 
project funds received under section 
1115 grants are available to be used as 
the single State agency matching funds 
to obtain regular Federal funds under 
the AFDC State plan pursuant to section 
403 of the Act. Section 1115 grant 
applications usually include a budget 
proposal of which 50% of the total cost 
of the activity will be funded from 
regular Federal funds under section 403 
of the Act and the remaining 50% from 
special Federal project and State funds. 
States are expected to contribute at 
least 5% of the total cost of the activity. 

No section 1110 or 1115 grant will be 
awarded which provides 100% Federal 
funding. 


Unsolicited Projects 


Applicants may also submit proposals 
for projects for funding in areas not 
specifically identified in this 
announcement but which are relevant to 
the goals and objectives of the AFDC 
program. These applications will be 
designated as nonpriority due to 
limitations on funds, but will also be 
subject to the panel review process. 
They will compete with other 
nonpriority projects, and a limited 
number may be approved pending 


available funds. 
Grant Awards 


Grant awards are expected to be 
made in September 1983. 


Criteria for Review and Evaluation of 
Solicited and Unsolicited Applications 


All applications will be judged 
primarily on the feasibility of their 
operational design, including their 
staffing plan, and the quality of their 
evaluation plan. Competing applications 
will be reviewed and evaluated against 
the following criteria: 

1. Are the project's personnel 
qualified and suitable for the assigned 
tasks? (20 points) 

2. Does the applicant have adequate 
facilities and resources to plan, conduct, 
and complete the project? (15 points) 

3. Is the project's design and 
evaluation plan adequate and feasible 
as indicated by the technical approach, 
the use of scientifically valid methods 
and data, and the schedule of tasks and 
milestones? (30 points) 

4. Is the budget detailed with 
explanations and, if necessary, 
justifications for the requested amounts? 
Are the costs reasonable and 
adequately described? Is the project 
planned in a cost-effective manner? (20 
points) 





5. How closely do the project 
objectives fit HHS priorities and goals? 
(15 points) 

Section 1115 projects which require 
waivers of section 402 of the Social 
Security Act must list the required 
waivers by subsection of the Social 
Security Act, discuss the implications of 
granting the waivers and state the effect 
on recipients participating in the project. 

In addition, waiver projects will 
receive budget reviews in order to 
assess the potential cost savings of 
granting the proposed waivers. Special 
attention must be given to fully stating 
the budget in accord with the 
requirements in the applications kit. 
Proposals with incomplete budgets will 
be required to provide complete 
information. 

Eligible Applicants 

Section 1110 Grants. Any State, public 
or nonprofit organization or agency may 
apply for a section 1110 grant under this 
announcement. 

Section 1115 Grants. Under this 
announcement, only title IV-A State 
agencies may apply for grants under the 
section 1115 authority. 


The Application Process 


1. Availability of application forms: 
Application kits which contain the 
prescribed application forms and grant 
guides which provide supplemental 
descriptive information on the priority 
projects are available from: Social 
Security Administration, Division of 
Contracts and Grants Management, 
OMBP, Grants Management Branch, 
First Floor, Dogwood West, 1848 Gwynn 
Oak Avenue, Baltimore, Maryland 
21207. Telephone: (301) 594-0284. 
Lawrence H. Pullen, Chief, Grants 
Management Branch. 

When requesting an application kit, 
the applicant should specify the type of 
project intended to insure receipt of the 
proper application. 

2. Additional information: For 
questions concerning project 
development, please contact Elizabeth 
Barnes, Office of Family Assistance, 
Social Security Administration, 2100 

_ Second Street, SW., Washington, D.C. 
20201. Telephone: (202) 245-3327 or (202) 
245-3307. 

3. Application submission: To be 
considered for section 1110 or section 
1115 grants, all applications must be 
submitted on the standard forms 
provided by the Division of Contracts 
and Grants Management. The 
application shall be executed by an 
individual authorized to act for the 
applicant and to assume for the 
applicant the obligations imposed by the 
terms and conditions of the grant. 


As part of the project title (page 1 of 
the application form,.SSA-96, item 7) the 
applicant must clearly indicate whether 
the application submitted is in response 
to a priority project identified in this 
announcement and must reference the 
unique project identifier (SSA-83-01, 
SSA-83-02, etc.) for which the 
application is to compete. If the 
application is not submitted in response 
to a priority project, indicate 
“Unsolicited.” 

4. Application consideration: 
Applications are initially screened for 
relevance to the interests of SSA. 

Irrelevant applications are returned to 
the applicants. Relevant applications are 
reviewed and evaluated by a review 
panel of not less than three experts. 
Written assessment of each relevant 
application is made by the review panel. 

5. Application approval: Following 
approval by SSA of the applications 
selected for funding, financial assistance 
awards will be issued within the limits 
of available Federal funds. Grant 
awards are expected to be issued in 
September 1983. The official award 
document is the Notice of Grant Award. 
It provides the amount of funds 
awarded, the purpose of the award, the 
terms and conditions of the award, the 
budget period for which support is 
contemplated, and the total grantee 
financial participation. 


Closing Dates and Times 


The closing date for receipt of 
applicants in response to this 
anouncement will be July 11, 1983. 

Applications may be mailed or hand 
delivered to: Social Security 
Administration, Division of Contracts 
and Grants Managements, OMBP, 
Grants Management Branch, First Floor, 
Dogwood West, 1848 Gwynn Oak 
Avenue, Baltimore, Maryland 21207. 

Applications must be received by the 
Division of Contracts and Grants 
Management, Grants Management 
Branch, by the above closing date. Hand 
delivered applications are accepted 
during. normal working hours of 8:30 a.m. 
to 5:00 p.m. Monday through Friday. An 
application will be considered to be 
received on time if the application is 
sent by first class mail (registered, 
certified, or express mail) not later than 
the closing date, as evidenced by a 
legible U.S. Postal Service postmark. 

Private metered postmarks wi// not be 
considered acceptable as proof of timely 
mailing. Applications submitted by any 
other means than first class mail 
through the U.S. Postal Service shall be 
considered as acceptable only if 
physically received at the above address 
before close of business on or before the 
deadline date. Applications which are 
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not received on time will not be 
considered for funding. 

A-95 Notification Process. These 
programs are not covered by the 
requirements of OMB Circular A-95 or 
Executive Order 12372 which takes 
effect April 30, 1983. 


(Catalog of Federal Domestic Assistance 
Program No. 13.812—Assistance Payments— 
Research/Demonstrations) 
Dated: May 5, 1983. 
John A. Svahn, 
Commissioner of Social Security. 
[FR Doc. 83 12553 Filed 5-10-83; 6:45 am] 
BILLING CODE 4190-11-M 


DEPARTMENT OF THE INTERIOR 
Bureau of Land Management 


Burley District Advisory Council; 
Meeting 


Notice is hereby given in accordance 
with Pub. L. 91-463, Pub. L. 94-579, Pub. 
L. 95-514, and 43 CFR Part 1780, that the 
Burley District Advisory Council will 
meet on the following days for the 
purposes stated: 


Thursday, June 16, 1983; 10:00 a.m. The 
purpose of this meeting is to tour the 
Cassia RMP Area. 

Friday, June 17, 1983; 9:00 a.m. The purpose of 
this meeting will be to discuss the Cassis 
RMP tour and items relating to the Cassia 
RMP. Committees will be established to 
review and report on the Cassia RMP 
Alternative and Environmental 
Consequences section of the draft 
document. 

Wednesday, July 6, 1983; 9:00 a.m. The 
purpose of this meeting will be to hear the 
reports of committees established to 
review the Cassia RMP. 


The meetings will be held in the 
Conference Room at the Burley District 
Office, 200 South Oakley Highway, 
Burley, Idaho 83318. The tour on June 16 
will depart from the above address. 

The meetings are open to the public. 
Interested persons may make oral 
statements to the Council between 3:30 
p.m. and 4:00 p.m. on June 17, 1983, or 
July 6, 1983. Members of the public who 
wish to attend the tour on June 16 must 
provide their own transportation and 
lunch. Anyone wishing to make an oral 
statement must notify the District 
Manager at the Burley BLM District 
Office, 200 South Oakley Highway, 
Burley, Idaho 83318, by June 14, 1983. 
Depending on the number of persons 
wanting to make oral statements, a per- 
person time limit may be established. 

Summary minutes of the meetings will 
be maintained in the District Office and 
will be available for public inspection 
and reproduction during business hours 
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(7:45 a.m. to 4:30 p.m.) 30 days after the 
meeting. 
Dated: May 5, 1983. 
Nick James Cozakos, 
District Manager. 
[FR Doc. 83-12535 Filed 5-10-83; 8:45 am} 
BILLING CODE 4310-84-M 


Utah: Realty Action; Sale of Public 
Lands in Box Elder County 


[U-47292, U-47295] 


AGENCY: Bureau of Land Management, 
Salt Lake District, Interior. 


ACTION: Notice. 


summaRY: The following described land 
has been examined and identified as 
suitable for disposal by sale under 
Section 203 of the Federal Land Policy 
and Management Act of 1976 (90 Stat. 
2750, 43 U.S.C. 1713), at no less than the 
appraised fair market value shown: 


Legal Description 





U-47292 _T.10 N., R.18 W., SLM Sec. 
160.0 16,000 
U-47295 1.11 N., R.18 W., SLM Sec. 


20 NEY, EXSEY wncccccvecee 240.0 24,000 


The above described land will be sold 


in order to dispose of lands which 
because of location and other 
characteristics are difficult and _ 
uneconomical to manage. The sale is 
consistent with the Bureau's planning 
system and the public interest will be 
served by offering these lands for sale. 

The sale will be held on Monday, July 
11, 1983 at 10:00 A.M. at the BLM offices 
at 2370 S. 2300 W., Salt Lake City, Utah. 
Said lands will be sold at public auction 
subject to a preference right to the 
following adjoining landowners to meet 
the high bid: 


U-47292—Merlin B. Tanner; Grouse Creek, 
Utah 84313 

U-47295—Scott MacKay, representative for 
the Brangus Ranch; Rupert, Idaho 83350 


Bids may be made by a principal or 
duly qualified agent. Qualified bidders 
include: Citizens of the United States 18 
years of age or over; a corporation 
subject to the laws of any state or of the 
United States; a state, state 
instrumentality or political subdivision 
authorized to hold property; and any 
entities capable of holding lands or 
interests therein under the laws of the 
state within which the lands to be 
conveyed are located. Entities include 
but are not limited to associations, 
partnerships, and other legal entities. 
Sealed bids shall be considered only if 
received at the place of sale, BLM, 2370 


South 2300 West, Salt Lake City, Utah 
84119, prior to 9:00 A.M. the day of the 
sale and for at least the appraised value. 
Each bid shall be accompained by a 
certified check, postal money order, 
bank draft or cashier’s check, made 
payable to the Bureau of Land 
Management for not less than one-fifth 
of the amount of bid and shall be 
enclosed in a sealed envelope clearly 
marked “Bid for Public Land Sale U- 
47292 or U-47295, Box Elder County.” If 
two or more bids for the same amount 
are received, the apparent high bidder 
shall be determined by drawing 
pursuant to 43 CFR 2711.3-1(c). The 
sealed bids shall be opened and publicly 
declared at the beginning of the sale. 
Oral bids will then be entertained. The 
oral bids must be made in increments of 
$100 or more. A Maximum of two 
minutes will be allowed between oral 
bids for the submission of a higher bid. 
When the bidding has been completed, 
the individual holding a preference right 
on that tract will be given an 
opportunity to match the final high bid. 
If that individual agrees to match the 
final high bid, he then becomes the 
apparent high bidder on that tract. If he 
declines to match the final high bid, the 
person making the final high bid will be 
declared the apparent high bidder on 
that tract. 

The person declared to have entered 
the apparent high qualifying oral bid 
shall submit payment by cash, personal 
check, bank draft, money order of any 
combination; thereof, any additional 
amount necessary to bring the amount 
tendered with their sealed bids up to 
one-fifth of the amount of the oral bid, 
immediately following the close of the 
sale. The acceptance or rejection of any 
offer to purchase shall be in writing no 
later than 30 days after receipt of such 
offer. 

The terms and conditions applicable 
to the sale are: 

(1) The apparent high bidder shall 
submit the remainder of the full bid 
price within 30 days from date of sale. 
Failure to submit the full bid price prior 
to, but not including the 30th day 
following the sale, shall result in 
cancellation of the sale of the above 
discribed lands and the deposit shall be 
forfeited. 

(2) The authorized officer may reject 
the highest qualified bid and release the 
bidder from his obligation and withdraw 
the tract for sale, if he determines that 
consummation of the sale would be 
inconsistent with the provisions of any 
existing law or collusive or other 
activities have hindered or restrained 
free and open bidding or consummation 
of the sale would encourage or promote 
speculation in public lands 


os 
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(3) The patent will contain a 
reservation for ditches and canals and 
be subject to all valid existing rights. 

(4) All minerals will be reserved to the 
United States on parcel U-47295. (The 
mineral estate on U47292 is not held by 
the United States.) 

(5) The United States does not, by the 
terms of this sale, guarantee to any 
party Physical or legal access to the 
tract of this sale, guarantee to any party 
physical or legal acess to the tract of 
land being sold. Tract U-47295 is 
completely surrounded by private land 
and is without physical or legal access. 

For a period of 45 days from the date 
of this notice, interested parties may 
submit comments to the District 
Manager, BLM, 2370 South 2300 West, 
Salt Lake City, Utah 84119. Any adverse 
comments will be evaluated by the 
District Manager who may vacate or 
modify this realty action and issue a 
final determination. In the absence of 
any action by the State Director, this 
realty action will become the final 
determination of the Department of 
Interior. 

C. Wayne Richards 

Bear River Resource Area Manager. 
May 2, 1983. 

[FR Doc. 83-12536 Filed 5-10-63; 8:45 amj 
BILLING CODE 4310-84-M 


Colorado; Craig District Advisory 
Council Meeting 


In accordance with Pub. L. 94-579, 
notice is hereby given that there will be 
a meeting of the Craig District Advisory 
Council on June 10, 1983. 

The meeting will begin at 10:00 a.m. in 
the conference room of the Craig District 
Office of the Bureau of Land 
Management, 455 Emerson Street, Craig, 
Colorado. 

The agenda of the meeting will 
include: 

1. Orientation to BLM’s Land Use 

Planning Process, 

2. Discussion of resource issues to be 
addressed by the Advisory Council, 

3. Asset Management, 

4. Cooperative Management 

Agreements, and 
5. Statements from the Public. 

The meeting will be open to the public 
and interested persons may make oral 
statements to the Council beginning at 
1:30 p.m. The District Manager may 
establish a time limit for oral 
statements, depending on the number of 
people wishing to speak. Anyone 
wishing to address the Council or file a 
written statement should notify the 
District Manager, Bureau of Land 
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Management, 455 Emerson Street, Craig, 
Colorado 81625, by June 7, 1983. 
Summary minutes of the Council 
Meeting will be maintained in the Craig 
District Office and will be available for 
public inspection and reproduction 
during regular business hours. 
Dated: May 2, 1983. 
Lee Carie, 
District Manager. 
[FR Doc. 83-12683 Filed 5-10-83; 8:45 am] 
BILLING CODE 4310-84-M 


[A-18606] 


Federal Minerals Exchange; Mohave 
County, Arizona; Realty Action 


AGENCY: Bureau of Land Management, 
(BLM), Interior. 

ACTION: Notice of Realty Action— 
Exchange, Federal Minerals in Mohave 
County, Arizona. 


suMMARY: The following described 
Federal mineral estate has been 
determined to be suitable for disposal 
by exchange under Section 206 of the 
Federal Land Policy and Management 
Act of 1976, 43 U.S.C. 1716. 


Gila and Salt River Meridian, Arizona 


T. 27 N., R.19 W. 
Sec. 14: All; 
Sec. 30: All. 

T. 23 N., R. 18 W. 
Sec. 18: All. 

T. 23 N., R. 15 W. 
Sec. 34: All. 

T. 22N., R. 15 W. 
Sec. 6: All; 
Sec. 10: All; 
Sec. 12: All; 
Sec. 14: All; 
Sec. 20: All; 
Sec. 22: All; 
Sec. 24: All; 
Sec. 34: N¥%eNE% and S%. 

. 22 N., R. 14 W. 
Sec. 18: All; 
Sec. 20: All; 
Sec. 21: NE%4NE%,S'2NE%, and NW %; 
Sec. 22: All; 
Sec. 24: All; 
Sec. 26: All; 
Sec. 28: All; 
Sec. 32: All; 
Sec. 34: All; 

. 22.N., R. 13 W. 
Sec. 20: All; 
Sec. 22: All; 
Sec. 24: All; 
Sec. 26: All; 
Sec. 28: All; 
Sec. 30: All; 
Sec. 34: NE%,S’*2NW%, and $2. 

T. 22 N., R.12 W. 
Sec. 6: All. 

T. 21 N., R. 15 W. 
Sec. 4: All; 
Sec. 6: All; 
Sec. 8: All; 


Sec. 10: All; 

Sec. 12: All; 

Sec. 14: All; 

Sec. 18: All; 

Sec. 20: All: SW%NE%; 

Sec. 24: All; 

Sec. 29: NW%4NE%,.N4NW %, and 
SW%NW%; 

Sec. 30: Lots 3 and 4, E“SW%, and SE%. 


. 21N., R. 14 W. 


Sec. 4: All; 

Sec. 6: All; 

Sec. 8: All; 

Sec. 10: All; 

Sec. 12: All; 

Sec. 14: N¥%N% and SW%NW%:; 
Sec. 30: Lots 1-4 and E“ZW'*. 


. 21N., R. 13 W. 


Sec. 4: All; 

Sec. 6: All; 

Sec. 8: All; 

Sec. 10: N¥%2,N%SW %4,SE%SW %, and 
SE%; 

Sec. 12: All; 

Sec. 14: All; 

Sec. 18: All; 

Sec. 20: All; 

Sec. 22: All; 

Sec. 24: All; 

Sec. 26: All; 

Sec. 28: All; 

Sec. 30: All; 

Sec. 34: N¥eNE%,SW%4NE% NW, and 
S$. 


. 21 N., R. 12 W. 


Sec. 4: SW%; 
Sec. 6: All; 
Sec. 8: All; 
Sec. 10: All; 
Sec. 12: All; 
Sec. 14: All; 
Sec. 18: All; 
Sec. 20: All; 
Sec. 22: All; 
Sec. 24: All; 
Sec. 26: N%; 
Sec. 28: All; 
Sec, 30: All; 
Sec. 34: All. 


-21 N., R. 11 W. 


Sec. 4: All; 

Sec. 6: All; 

Sec. 8: All; 

Sec. 22: SW%; 

Sec. 24: EYANE%, SW'4NE%, SW%NW 4, 
and S%; 

Sec. 26: All; 

Sec. 30: All; 

Sec. 34: All. 


. 20 N., R. 12 W. 


Sec. 1: Lots 1-4 and S%2N%; 

Sec. 4: Lots 1-4, S¥2N%,SW%,N'%SE%, 
and SE“%4SE%; 

Sec. 6: All. 


. 20 N., R. 11 W. 


Sec. 4: All; 

Sec. 7: Lots 13, 14, 18, and 19; 

Sec. 8: N% and NY%SW%:; 

Sec. 10: All; 

Sec. 18: Lots 11, 12, 15, 16, 17, 18, 19, 20, and 
SE%; 

Sec. 20: All; 

Sec. 22: All; 

Sec. 26: All; 

Sec. 28: All; 

Sec. 30: Lots 1 thru 10 and 13 thru 18; 
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Sec. 34: All. 
T.19N., R. 11 W. 
Sec. 6: All; 
Sec. 8: All; 
Sec. 10: All; 
Sec. 12: All; 
Sec. 18: All; 
Sec. 20: W'2; 
Sec. 22: All; 
Sec. 24: All; 
Sec. 26: All; 
Sec. 28: NW% and S%; 
Sec. 30: All; 
Sec. 34: S¥. 
Comprising 65,837.91 acres, more or less. 


In exchange for this Federal mineral 
estate, the United States has selected 
65,822.02 acres of State-owned minerals 
also within Mohave County, Arizona. 

The purpose of the exchange is to 
unite State and Federal split estates, 
thereby eliminating surface management 
difficulties and providing for the 
consolidation of mineral ownerships. 

The purpose of this Notice of Realty 
Action is two-fold. First, this action will 
provide a response period of forty-five 
(45) days during which Public comments 
will be accepted. Secondly, this action, 
as provided in 43 CFR 2201.1 (b), shall 
segregate the Federal minerals, as 
described in this Notice, to the extent 
that they will not be subject to 
appropriation under the mining laws, 
subject to any prior valid rights. The 
segregative effect shall terminate either 
upon publication in the Federal Register 
of a termination of the segregation or 
two years from the date of this 
publication, whichever occurs first. This 
action is necessary to avoid the 
occurrence of nuisance mining claims 
that could encumber the Federal 
minerals while the preparation of an 
environmental assessment and mineral 
report are ongoing. 

Upon completion of the environmental 
assessment, a final Notice of Realty 
Action will be published. The Notice 
will provide a final description of the 
Federal and State minerals to be 
transferred, including reservations. 


SUPPLEMENTARY INFORMATION: Detailed 
information concerning the exchange, 
including a listing of the selected State- 
owned minerals, may be obtained from 
the Area Manager, Kingman Resource 
Area, 2475 Beverly Avenue, Kingman, 
Arizona 86401. 

For a period of forty-five (45) days, 
interested parties may submit comments 
to the District Manager. Phoenix District 
Office, 2929 West Clarendon Avenue, 
Phoenix, Arizona 85017. 
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Dated: May 3, 1983. 
W. K. Barker, 
District Manager. 
[FR Doc. 83-12539 Filed 5-10-83; 8:45 am] 
BILLING CODE 44310-84-M 


[OR 10152} 


Oregon; Cancellation of Realty Action 


1. By Notice of Realty which was 
published in the Federal Register on 
August 31, 1982 (47 FR 38428), the 
following described land was classified 
and determined suitable for sale under 
the Recreation and Public Purposes Act 
of June 14, 1926, as amended (43 U.S.C. 
869, et seq): 

Willamette Meridian 
T.4N., R. 26E,, 

Sec. 14, that portion of the S“2SE%SW% 
lying north of the centerline of Railroad 
Right-of-Way Oregon 01781, now 
assigned to the Union Pacific Railroad 
Company. 

The area described contains approximately 

7.47 acres in Umatilla County, Oregon. 


2. The above-described land has been 
eliminated from proposed sale under the 
Recreation and Public Purposes Act; 
therefore, the Notice of Realty Action 
identified in paragraph 1, is hereby 
cancelled. 

3. The classification for sale under the 
Recreation and Public Purposes Act, 
which was made by classification 
decision of March 6, 1973, and affirmed 
by the Notice of Realty Action identified 
in paragraph 1, is hereby terminated. 

4. At 9:30 a.m., on June 17, 1983, the 
land will be open to operation of the 
public land laws generally, subject to 
valid existing rights, the provisions of 
existing withdrawals, and the 
requirements of applicable law. All 
valid applications received at or prior to 
9:30 a.m., on June 17, 1983, will be 
considered as simultaneously filed at 
that time. Those received thereafter will 
be considered in the order of filing. 

5. At 9:30 a.m., on June 17, 1983, the 
land will be open to location under the 
United States mining laws. 
Appropriation of lands under the 
general-mining laws prior to the date 
and time of restoration is unauthorized. 
Any such attempted appropriation, 
including attempted adverse possession 
under 30 U.S.C. Sec. 38, shall vest no 
rights against the United States. Acts 
required to establish a location and to 
initiate a right of possession are 
governed by State law where not in 
conflict with Federal law. The Bureau of 
Land Management will not intervene in 
disputes between rival locators over 
possessory rights since Congress has 


provided for such determinations in 
local courts. 

6. The land has been and remains 
open to applications and offers under 
the mineral leasing laws. 

Inquiries concerning the land should 
be addressed to the District Manager, 
Bureau of Land Management, P.O. Box 
700, Vale, Oregon 97918. 


Dated: May 2, 1983. 
Fearl M. Parker, 
District Manager, Vale District Office. 
{FR Doc. 83-12538 Filed 5~10-83; 8:45 am] 
BILLING CODE 4310-84-M 


[AA-14015] 


Alaska Native Claims Selection 


In accordance with departmental 
regulation 43 CFR 2650. 7(d), notice is 
hereby given that a decision to issue 
conveyance under the provisions of Sec. 
14 of the Alaska Native Claims 
Settlement Act of December 18, 1971 (43 
U.S.C. 1601, 1611 (1976) (ANCSA)), will 
be issued to Sealaska Corporation for 
approximately 1,120 acres. The lands 
involved are within T. 77 S., R. 85E., 
Copper River Meridian. 

The decision to issue conveyance will 
be published once a week, for four (4) 
consecutive weeks, in the Southeast 
Alaska Empire (Juneau) upon issuance 
of the decison. For information on how 
to obtain copies, contact Bureau of Land 
Management, Alaska State Office, 701 C 
Street, Box 13, Anchorage, Alaska 99513. 

Any party claiming a property interest 
in lands affected by this decision, an 
agency of the Federal Government, or 
regional corporation may appeal the 
decision to the Interior Board of Land 
Appeals, Office of Hearings and 
Appeals, in accordance with the 
regulations in Title 43 CODE OF 
FEDERAL REGULATIONS (CFR), Part 4, 
Subpart E, as revised. 

If an appeal is taken, the notice of 
appeal must be filed in the Bureau of 
Land Management, Alaska State Office, 
Division of ANCSA and State 
Conveyances (960), 701 C Street, Box 13, 
Anchorage, Alaska 99513. Do not send 
the appeal directly to the Interior Board 
of Land Appeals. The appeal and copies 
of pertinent case files will be sent to the 
Board from this office. A copy of the 
appeal must be served upon the 
Regional Solicitor, 701 C Street, Box 34, 
Anchorage, Alaska 99513. 

The time limits for filing an appeal 
are: 

1. Parties receiving service of the 
decision by personal service or certified 
mail, return receipt requested, shall 
have thirty days from the receipt of the 
decision to file an appeal. 
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2. Unknown parties, parties unable to 
be located after reasonable efforts have 
been expended to locate, parties who 
failed or refused to sign their return 
receipt, and parties who received a copy 
of the decision by regular mail which is 
not certified, return receipt requested, 
shall have until June 10, 1983. to file an 
appeal. 

Any party known or unknown who is 
adversely affected by the decision shall 
be deemed to have waived those rights 
which were adversely affected unless an 
appeal is timely filed with the Bureau of 
Land Management, Alaska State Office, 
Division of ANCSA and State 
Conveyances. 

To avoid summary dismissal of the 
appeal, there must be strict compliance 
with the regulations governing such 
appeal. Further information on the 
manner of and requirements for filing an 
appeal may be obtained from the Bureau 
of Land Management, 701 C Street, Box 
13, Anchorage, Alaska 99513. 

If an appeal is taken, the parties to be 
served with a copy of the notice of 
appeal is: Sealaska Corporation, One 
Sealaska Paza, Suite 400, Juneau, Alaska 
99801. 

Ruth Stockie, 

Chief, Sealaska Section. 

[FR Doc. 83-12601 Filed 5-10-83; 8:45 am] 
BILLING CODE 4310-84-M 


Fish and Wildlife Service 


Endangered Species Permit; Receipt 
of Applications 


The following applicants have applied 
for permits to conduct certain activities 
with endangered species. This notice is 
provided pursuant to Section 10(c) of the 
Endangered Species Act of 1973, as 
amended (16 U.S.C. 1531 e¢ seq.): 


Applicant: International Anima] 
Exchange Ferndale, MI; PRT 2-10343 


The applicant requests a permit to 
import one male captive-born gaur (Bos 
gaurus) from Metro Toronto Zoo, 
Canada, for enhancement of 
propagation. 

Applicant: Regional.Director-7; USFWS; 

Juneau, AK; PRT 2-1705 

The applicant request an amendment 
to their permit to allow them to take five 
eggs from two or more clutches of 
Aleutian Canada geese (Branta 
canadensis leucopareia) for scientific 
research. Several populations in the 
Aleutian Island chain will be sampled. 


Applicant: Ranald L. Oxley, Acton, CA; 
PRT 2-10348 
The applicant requests a permit to 
export and reimport captive-born gray 
wolves (Canis Lupus) to and from Italy 





for enhancement of survival. The wolves 
will be filmed for educating the public 
about the conservation needs of wolves 
and other wildlife. 

Applicant: Ducan Lee Bassett; 

Cleveland, OH; PRT 2-10376 

The applicant requests a permit to 
import one hunting trophy of a captive- 
born bontebok antelope (Damaliscus 
dorcas dorcas) that is to be culled from 
a ranch herd in South Africa. 
Applicant: Terry McEneaney, Red Rocks 

Lake National Wildlife Refuge, Lima, 

MT; PRT 2-10383 

The applicant requests a permit to 
band bald eagles (Haliaeetus 
Jeucocephalus) for enhancement of 
survival and scientific research. 
Applicant: Dr. Patrick Redig, University 

of Minnesota, St. Paul, MN; PRT 2- 

8865 

The applicant requests a permit to 
import captive-born peregrine falcons 
(Falco peregrinus) from certain 
canadian unversities for release into the 
wild in Minnesota for enhancement of 
survival. 

Humane care and treatment during 
transport, if applicable, has been 
indicated by the applicants. 

Documents and other information 
submitted with these applications are 
available to the public during normal 
business hours in Room 601, 1000 N. 
Glebe Rd., Arlington, Virginia, or by 
writing to the U.S. Fish & Wildlife 
Service, WPO, P.O. Box 3654, Arlington, 
VA 22203. 

Interested persons may comment on 
these applications Within 30 days of the 
date of this publication by submitting 
written data, views, or arguments to the 
above address. Please refer to the file 
number when submitting comments. 

Dated: May 5, 1983. 

Larry LaRochelle, 

Acting Chief, Branch of Permits Federal 
Wildlife Permit Office. 

{FR Doc. 83-12615 Filed 5-10-83; 8:45 am} 

BILLING CODE 4310-55-M 


Receipt of Application for Permit 


Notice is hereby given that an 
applicant has applied in due form for a 
permit to import polar bear blood 
samples as authorized by the Marine 
Mammal Protection Act of 1972 (16 
U.S.C. 1361-1407), and the regulations 
governing the taking and importing of 
Marine Mammals (50 CFR Part 18). 

1. Applicant: 
a. Name: Dr. Kerry Foresman 
b. Address: Dept. of Zoology; Univ. of 
Rhode Island, Kingston, R.1. 02881 
2. Type of permit: Marine Mammal 
Import 


3. Name and number of animals: Polar 
bear (Ursus maritimus) 100 blood 
samples/yr. 

4. Type of Activity: Import blood 
samples for scientific research 

5. Location of Activity: Canada 

6. Period of Activity: 3 years 

The purpose of this application is to 
allow the import of blood samples taken 
from male and female polar bears to 
analyze blood protein levels in 
association with pregnancy in an 
attempt to develop a pregnancy testing 
procedure. This work will be conducted 
in conjunction with the Canadian 
Wildlife Service field project under the 
direction of Dr. Ian Sterling. 

Concurrent with the publication of 
this notice in the Federal Register the 
Federal Wildlife Permit Office is 
forwarding copies of this application to 
the Marine Mammal Commission and 
the Committee of Scientific Advisors. 

The application has been assigned file 
number PRT 2-10362. Written data or 
views, requests for copies of the 
complete application, or requests for a 
public hearing on this application should 
be submitted to the Director, U.S. Fish 
and Wildlife Service (WPO), P.O. Box 
3654, Arlington, VA 22203, within 30 
days of the publication of this notice. 
Those individuals requesting a hearing 
should set forth the specific reasons 
why a hearing on this particular 
application would be appropriate. The 
holding of such hearing is at the 
discretion of the Director. 

All statements contained in this notice 
are summaries of those of the applicant 
and do not necessarily reflect the views 
of the United States Fish and Wildlife 
Service. 

Documents submitted in connection 
with the above application are available 
for review during normal business hours 
in Room 605, 1000 North Glebe Road, 
Arlington, Virginia. 

Dated: May 5, 1983. 

Larry LaRochelle, 

Acting Chief, Branch of Permits, Federal 

Wildlife Permit Office. 

[FR Doc. 83-12616 Filed 5-10-83; 8:45 am} 

BILLING CODE 4310-55-M 





National Park Service 


Availability of Plan of Operations and 
Environmental Analysis for the 
Purpose of Conducting a Seismic 
Survey, ARCO Exploration Co., Big 
Thicket National Preserve; Texas 
Notice is hereby given in accordance 
with Part 9 § 9.52(b), of Title 36 of the 
Code of Federal Regulations that the 
Nationa! Park Service has received from 
ARCO Exploration company a Plan of 
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Operations for the purpose of 
conducting a seismic survey in the 
Neches Botton/Jack Gore Baygall Unit 
of Big Thicket National Preserve, Texas. 
The Plan of Operations and 
Environmental Analysis are available 
for public review and comment for a 
period of 30 days from the publication 
date of this notice in the Office of the 
Superintendent, Big Thicket National 
Preserve, 8185 Eastex Freeway, 
Beaumont, Texas; the Jefferson County 
Courthouse, in Beaumont, Texas; and 
the Southwest Regional Office, National 
Park Service, 1100 Old Santa Fe Trail, 
Santa Fe, New Mexico. Copies of the 
documents are available from the 
Southwest Regional Office, National 
Park Service, Post Office Box 728, Santa 
Fe, New Mexico 87501, and will be sent 
upon request. 
Dated: May 2, 1983. 
Robert Kerr, 
Regional Director, Southwest Region. 
[FR Doc. 83-12580 Filed 5-10-83; 8:45 am] 
BILLING CODE 4310-70-M 


Availability of Decision Statement for 
the Development Concept for the 
Upper Frijoles and Back Gate Areas; 
Bandelier National Monument, New 
Mexico 


Pursuant to the national 
Environmental Policy.Act of 1969, Title 
40 of the Code of Federal Regulations, 
and part 516 of the Departmental 
Manual, the National Park Sevice has 
prepared a Decision Statement for the 
Development concept Plan for the Upper 
Frijoles and Back Gate areas of 
Bandelier National Monument, Santa Fe, 
Sandoval and los Alamos Counties, 
New Mexico. 

A Draft Development Concept for the 
Upper Frijoles and Back Gate areas of 
Bandelier National Monument was , 
prepared and distributed in June and 
July 1982. The Draft Development 
Concept Plan bridges the gap between 
Final Master Plan concepts and 
comprehensive design for facilities to 
fulfill those concepts. The proposals 
contained in the Development concept 
Plan conform to the general strategies of 
the master plan, and the impacts 
associated with their implementation 
are adequately described in the final 
Environmental Statement (FES) which 
accompanied the master plan. Replacing 
random use with controlled use and 
revegetating the burn area will reduce 
negative impacts and improve the 
aesthetics of the site. Impacts of 
developments at Upper Frijoles are 
described as minor and localized in the 
FES. Since the Development concept 
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Plan proposes less development than 
was considered in the FES, impacts will 
be minimal. Therefore, the National Park 
Service has determined that actions 
proposed in the Development concept 
Plan are in compliance with the 
National Environmental Policy Act and 
prepared a Decision Statement. 

The Decision Statement for the Draft 
Development concept Plan for the Upper 
Frijoles and Back Gate areas 
summarizes the decisions made for 
limited development and improvement 
of facilites at Upper Frijoles and Back 
Gate in Bandelier National Monument. 
These decisions were made following 
assessment of alternative strategies, 
public input, and discussion and 
consultation with other agencies. 

The decision Statement for the Draft 
Development concept Plan for the Upper 
Frijoles and Back Gate areas is 
available in the Office of the 
Superintendent, Bandelier National 
Monument, Los Alamos, New mexico 
87544; and the Southwest Regional 
Office, National Park Service, 1100 Old 
Santa Fe Trail, Santa Fe, New Mexico 
87501, Copies of the document may be 
obtained, upon request. 

The national Park Service will 
proceed with development of a Final 
Development Concept Plan. Proposals 
contained in the plan will be 
implemented as funds are available. 


Dated: May 2, 1983. 
Robert I. Kerr, 
Regional Director, Southwest Region. 
{FR Doc. 83-12579 Filed 5-10-83; 8:45 am] 
BILLING CODE 4310-70-M 


Office of the Secretary 


Utah; Amendment of Wilderness 
Inventory Decisions 


AGENCY: Office of the Secretary, Interior. 


ACTION: Amendment of Wilderness 
Inventory Decisions. 


SUMMARY: This notice designates 4 
areas totaling 6,677 acres for wilderness 
consideration pursuant to Section 202 of 
the Federal Land Policy and 
Management Act of 1976. This notice 
also amends previous wilderness 
inventory decisions by the Bureau of 
Land Management for lands in Utah, 
deleting parts of 4 wilderness study 
areas. The total area deleted from 
wilderness study area status under 
Scetion 603 of the Act is 805 acres. 
EFFECTIVE DATE: May 11, 1983. 


FOR FURTHER INFORMATION CONTACT: 
Utah State Director, Bureau of Land 


Management, University Club Building, 
136 East South Temple, Salt Lake City, 
Utah 84111, telephone (801) 524-4257. 


Amendment of Wilderness Inventory 
Decisions 


This notice completes the action 
necessary with respect to Bureau of 
Land Management wilderness study 
areas in Utah to bring the Bureau's 
wilderness review into compliance with 
recent decisions of the Interior Board of 
Land Appeals. Previous action on this 
subject was published in the Federal 
Register on December 10, 1982 (47 FR 
58372). 


Section 1. Consideration for Protective 
Management 


The 4 areas listed in Table 1, totaling 
6,677 acres, have been designated for 
wilderness consideration pursuant to 
Section 202 of the Federal Land Policy 
and Management Act of 1976. These 
areas were formerly identified as 
wilderness study areas under Section 
603 of the Act. They were deleted from 
that category on December 30, 1982. 


Section 2. Split-Estate Lands 


A. “Split-estate” lands are lands 
where the Federal Government owns the 
surface but where the subsurface 
mineral estate is nonfederally owned. 
Split-estate lands were improperly 
identified for wilderness study under 
Section 603 of the Federal Land Policy 
and Management Act of 1976; that error 
is corrected by this decision. 

B. In the following wilderness study 
area, 2 tracts of split estate are deleted 
from wilderness study under Section 603 
of the Federal Land Policy and 
Management Act of 1976, effective upon 
publication of this decision in the 
Federal Register. Only the indicated 
acreage of split-estate lands is deleted 
from wilderness study; the remainder of 
the wilderness study area remains under 
wilderness study, and the boundary of 
the wilderness study area has not been 
changed. The deletions do not affect the 
Bureau of Land Management's 
previously adopted conclusions as to the 
presence of wilderness characteristics. 


Wilderness Study Area Name: 
Desolation Canyon 

Number: UT-060-068A 

Old Wilderness Study Area Acreage: 
248,130 

Acres Split Estate Deleted: 80 

Revised Wilderness Study Area 
Acreage: 248,0509 

County: Emery 


C. The boundaries and acreages of the 
wilderness study areas listed in Table 2 
are modified, effective upon publication 
of this decision in the Federal Register, 
to delete tracts of split estate located on 
the periphery of wilderness study areas. 
Only the inidicated acreage is deleted 
from wilderness study. The remainder of 
the wilderness study area remains under 
wilderness study, and the boundary 
change does not affect the Bureau of 
Land Management's previously adopted 
conclusions as to the presence of 
wilderness characteristics in the 
remaining wilderness study area. 


Section 3. Management of Deleted 
Lands 


All lands in Utah deleted from 
wilderness study status by this decicion 
in Table 2, in section 2(B) above, and by 
the decision issued on December 30, 
1982, (47 FR 58372) and not designated 
for further wilderness consideration#ih 
Table 1 of this notice are hereby 
released from management restrictions 
to protect their wilderness suitability. 
Among the areas released are 9 areas 
previously listed by the Bureau of Land 
Management Utah State Director for 
wilderness consideration under sectio 
202 ($7 FR 21623, May 19, 1982); these 
areas have been found not to warrant 
further wilderness consideration. The 
released lands, totaling 19,315 acres, will 
be managed for the full range of multiple 
uses other than wilderness and in 
conformance with existing land use 
plans and regulations for those areas. 

This is a final decision of the 
Department of the Interior and is not 
subject to appear under 443 CFR Part 4. 
Garrey E. Carruthers, 

Assistant Secretary. 
May 4, 1983. 


TABLE 1.—AREAS BEING CONSIDERED FOR PROTECTIVE MANAGEMENT 





North Fork Virgin River... 
LaVerkin Creek Canyon... 


Management Act of 1976. 
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‘In this table “wilderness” denotes wilderness consideration under Section 202 of the Federal Land Policy and 
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TABLE 2.—MODIFIED WILDERNESS StuDY AREAS—BOUNDARY CHANGED TO DELETE SPLIT 
ESTATE 


Wilderness study area name 


Steep Creek | uT-040-061.. 


North Escalante Canyon, the Guich, Esca- ey Phe 


a 3 ve 
Behind the Rocks .. sane 


| 
4 


'This area has no number. It consists of a single roadless area ieee to the three “instant study areas 


“Wilderness Study Area Name.” 


[FR Doc. 83-12418 Fiied 5-10-83; 8:45 am] 
BILLING CODE 4310-84-M 


INTERNATIONAL TRADE 
COMMISSION 


[Investigations Nos. 731-TA-134 and 135 
(Preliminary)] 


Color Television Receivers From the 
Republic of Korea and Taiwan 


AGENCY: International Trade 
Commission. 

ACTION: Institution of preliminary 
antidumping investigations and 
scheduling of a conference to be held in 
connection with the investigations. 


SUMMARY: The United States 
International Trade Commission hereby 
givagnotice of the institution of 
preliminary antidumping investigations 
under section 733(a) of the Tariff Act of 
1930 (19 U.S.C. 1673(a)) to determine 
whether there is a reasonable indication 
that an industry in the United States is 
materially injured, or is threatened with 
material injury, or the establishment of 
an industry in the United States is 
materially retarded, by reason of 
imports from the Republic of Korea and 
Taiwan of color television receivers, 
complete or incomplete, provided for in 
items 685.11 and 685.14 of the Tariff 
Schedules of the United States, which 
are alleged to be sold in the United 
States at less than fair value. 


EFFECTIVE DATE: May 2, 1983. 


FOR FURTHER INFORMATION CONTACT: 
Mr. Robert Eninger, Office of 
Investigations, U.S. International Trade 
Commission, 701 E St., NW 
Washington, D.C. 20436, telephone 202- 
523-0312. 


SUPPLEMENTARY INFORMATION: 
Background.—These investigations are 
being instituted in response to petitions 
filed on May 2, 1983, by counsel on 
behalf of the Industrial Union 
Department, AFL-CIO; the International 
Brotherhood of Electrical Workers; the 
International Union of Electrical, Radio 
and Machine Workers; the Independent 
Radionic Workers of America: and the 


| | UT-060- 140A... 


| Revises | 
wilderness County 


Old 

aS | = 
od 

| 


study area 


acreage acreage 


22,034 138 


21,896 | Garfield. 
109,551 452 


109,099 | Garfield 


12,365 | Grand. 


4 


12,770 1395 


" listed under 


Committee to Preserve American Color 
Television. The Commission must make 
its determination in these investigations 
within 45 days after the date of the filing 
of the petition, or by June 16, 1983 (19 
CFR 207.17). 

Participation —Persons wishing to 
participate in these investigations as 
parties must file an entry of appearance 
with the Secretary to the Commission, 
as provided for in section 201.11 of the 
Commission's Rules of Practice and 
Procedure (19 CFR 201.11), not later than 
seven (7) days after the publication of 
this notice in the Federal Register. Any 
entry of appearance filed after this date 
will be referred to the Chairman, who 
shall determine whether to accept the 
late entry for good cause shown by the 
person desiring to file the notice. 

Service of documents.—The Secretary 
will compile a service list from the 
entries of appearance filed in these 
investigations. Any party submitting a 
document in connection with the 
investigations shall, in addition to 
complying with § 201.8 of the 
Commission's rules (19 CFR: 201.8), serve 
a copy of each such document on all 
other parties in the investigations. Such 
service shall conform with the 
requirements set forth in § 201.16(b) of 
the rules (19 CFR 201.16(b), as amended 
by 47 FR 33682, Aug. 4. 1982). 

In addition to the foregoing, each 
document filed with the Commission in 
the course of these investigations must 
include a certificate of service setting 
forth the manner and date of such 
service. This certificate will be deemed 
proof of service of the document. 
Documents not accompanied by a 
certificate of service will not be 
accepted by the Secretary. 

Written submissions.—Any person 
may submit to the Commission on or 
before May 31, 1983, a written statement 
of information pertinent to the subject 
matter of these investigations (19 CFR 
207.15). A signed original and fourteen 
(14) copies of such statements must be 
submitted (19 CFR 201.8). 

Any business information which a 
submitter desires the Commission to 
treat as confidential shall be submitted 


Federal Register / Vol. 48, No. 92 / Wednesday, May 11, 1983 / Notices 


separately, and each sheet must be 
clearly marked at the top “Confidential 
Business Data.” Confidential 
submissions must conform with the 
requirements of § 201.6 of the 
Commission’s rules (19 CFR 201.6). All 
written submissions, except for 
confidential business data, will] be 
available for public inspection. 

Conference.—The Director of 
Operations of the Commission has 
scheduled a conference in connection 
with these investigations for 10 a.m. on 
May 26, 1983, at the U.S. International 
Trade Commission Building, 701 E Street 
NW., Washington, D.C. Parties wishing 
to participate in the conference should 
contact the staff investigator, Mr. Robert 
Eninger (202-523-0312), not later than 
May 24, 1983, to arrange for their 
appearance. Parties in support of the 
imposition of antidumping duties in 
these investigations and parties in 
opposition to the imposition of such 
duties will each be collectively allocated 
one hour within which to make an oral 
presentation at the conference. 

Public inspection.—A copy of the 
petitions and all written submissions, 
except for confidential business data, 
will be available for public inspection 
during regular business hours (8:45 a.m. 
to 5:15 p.m.) in the Office of the 
Secretary, U.S. International Trade 
Commission, 701 E Street, NW.., 
Washington, D.C. 

For further information concerning the 
conduct of these investigations and rules 
of general application, consult the 
Commission's Rules of Practice and 
Procedure, part 207, subparts A and B 
(19 CFR Part 207, as amended by 47 FR 
33682, Aug. 4, 1982), and Part 201, 
sbuparts A thorugh E (19 CFR Part 201, 
as amended by 47 FR 33682, Aug. 4, 
1982). Further information concerning 
the conduct of the conference will be 
provided by Mr. Eninger. 

This notice is published pursuant to 
§ 207.12 of the Commission’s rules (19 
CFR 207.12). 

Issued: May 5, 1983. 

Kenneth F. Mason, 

Secretary. 

[FR Doc. 83-12646 Filed 5-10-83; 8:45 am] 
BILLING CODE 7020-02-M 


[332-162] 


Foreign Industrial Targeting and Its 
Effects on U.S. Industries : 
AGENCY: International Trade 
Commission. 

ACTION: In accordance with the 
provisions of section 332{b) of the Tariff 
Act of 1930 (19 U.S.C. 1332(b), the 
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Commission has instituted, on its own 
motion at the request of the 
Subcommittee on Trade of the House 
Committee on Ways and Means, 
investigation No. 332-162 for the 
purpose of obtaining information on 
foreign industrial targeting so that it 
may advise the Committee on Ways and 
Means on the implications of these 
practices for U.S. industries. 
EFFECTIVE DATE: May 3, 1983. 

FOR FURTHER INFORMATION CONTACT: 
Dr. John Suomela, Director, Office of 
Economics (202) 523-3771. 


SUPPLEMENTARY INFORMATION: On 
March 25, 1982, the Subcommittee on 
Trade of the House Committee on Ways 
and Means requested the U.S. 
International Trade Commission to 
analyze the issue of foreign industrial 
targeting and its effects on the 
competitiveness of U.S. industries. 

The Committee described industrial 
targeting as a “collection of concerted 
government policies to identify and 
promote particular industries for success 
in world markets. These policies are 
typified by a high degree of government 
involvement in planning, financing, 
directing and protecting certain 
industrial activities. They usually 
involve intra-company activities which 
could constitute violations of antitrust 
laws without government sponsorship 
and guidance.” 

The Committee listed the following 
specific policies or practices as having 
been frequently mentioned as elements 
of foreign industrial targeting: (1) 
Government financial suppport shared 
by a group of companies; (2) 
Government-sponsored or government- 
conducted research and development 
projects to assist a selected group of 
companies; (3) industry rationalization 
programs; (4) suspension of antitrust 
rules on industrial policy grounds; (5) 
manipulation of capital markets by 
government or government-backed 
entities to benefit certain sectors; (6) 
administrative guidance to divide 
markets or allocate products among 
competing domestic companies; (7) 
government control of technology 
transfer; (8) government restrictions on 
foreign investment in order to limit and 
control competition within certain 
sectors; (9) government procurement 
policies designed to assure demand for 
certain products; and (10) import 
protection policies. 

The Commission has decided to 
divide this study into three separate 
phases. The first phase will consider 
Japanese industrial targeting. The report 
on this phase will be submitted to the 
Subcommittee on Trade no later, than 
September 30, 1983. Future phases will 


consider industrial targeting by the 
European Community and by other 
major U.S. trading partners. : 

The first phase will attempt to answer 
the following questions about Japanese 
industrial targeting: (1) Which industries 
has the Japanese government targeted? 
(2) What specific practices has the 
Japanese government used to further the 
international competitiveness of these 
industries? (3) What is the relationship 
between these practices and 
international trade agreements? (4) 
What is the relationship between these 
practices and U.S. trade law? (5) What 
have been the effects of these practices 
on the competitiveness of the targeted 
Japanese industries and their U.S. 
competitors? 


Public Hearing 


A public hearing in connection with 
the first phase of this investigation will 
be held in the Commission Hearing 
Room, 701 E Street NW., Washington, 
D.C., 20436, beginning at 10 a.m. on June 
15, 1983, to be continued on June 16 if 
required. All persons shall have the right 
to appear by counsel or in person, to 
present information, and to be heard. 
Requests to appear at the public hearing 
should be filed with the Secretary, 
United States International Trade 
Commission, 701 E Street NW., 
Washington, D.C. 20436, no later than 
noon, June 8, 1983. 


Written Submissions 


In lieu of or in addition to 
appearances at the public hearing, 
interested persons are invited to submit 
written statements concerning the 
investigation by June 8, 1983. 
Commercial or financial information 
which a submitter desires the 
Commissioin to treat as confidential 
must be submitted on separate sheets of 
paper, each clearly marked 
“Confidential Business Information” at 
the top. All submissions requesting 
confidential treatment must conform 
with the requirements of § 201.6 of the 
Commission's Rules of Practice and 
Procedure (19 CFR 201.6). All written 
submissions, except for confidential 
business information, will be made 
available for inspection by interested 
persons. To be ensured of consideration 
by the Commission, written statements 
should be submitted at the earliest 
possible date, but no later than June 30. 
All submissions should be addressed to 
the Secretary at the Commission's office 
in Washington, D.C. 


By order of the Commission. 


Issued: May 4, 1983. 
Kenneth R. Mason, 
Secretary. 
(FR Doc. 83-12645 Filed 5-10-83; 8:45 am} 
BILLING CODE 7020-02-M 


[Investigations Nos. 701-TA-201 and 731- 
TA-133 (Preliminary)] 


Forged Undercarriage Components 
From Italy 


AGENCY: International Trade 
Commission. 


ACTION: Institution of preliminary 
countervailing duty and antidumping 
investigations and scheduling of a 
conference to be held in connection with 
the investigations. 


SUMMARY: The United States 
International Trade Commission hereby 
gives notice of the institution of a 
preliminary countervailing duty 
investigation and a preliminary 
antidumping investigation under 
sections 703(a) and 733(a) of the Tariff 
Act of 1930 (19 U.S.C. 1671b(a) and 
1673b(a)) to determine whether there is 
a reasonable indication that an industry 
in the United States is materially 
injured, or is threatened with material 
injury, or the establishment of an 
industry in the United States is 
materially retarded, by reason of 
imports from Italy of forged components 
for the undercarriage of crawler-type 
tractors, provided for in items 664.08, 
692.34, or 692.35 of the Tariff Schedules 
of the United States, upon which 
bounties or grants are alleged to be paid 
and which are alleged to be sold in the 
United States at less than fair value. 


EFFECTIVE DATE: April 29, 1983. 


FOR FURTHER INFORMATION CONTACT: 
Ms. Mariam A. Bishop, Office of 
Investigations, U.S. International Trade 
Commission, 701 E Street, NW.., 
Washington, D.C. 20436, telephone 202- 
523-0291. 


SUPPLEMENTARY INFORMATION: 
Background. These investigations are 
being instituted in response to a petition 
filed on April 29, 1983, on behalf of 
Jernberg Forgings Co., Lindell Drop 
Forge Co., Portec, Inc., Presrite Corp., 
Presrite of Jefferson, Inc., Walco Metal 
Forming Group, and Walker Forge, Inc., 
U.S. producers of forged undercarriage 
components. The Commission must 
make its determination in these 
investigations within 45 days after the 
date of the filing of the petition, or by 
June 13, 1983 (19 CFR 207.17). 
Participation.—Persons wishing to 
participate in these investigations as 
parties must file an entry of appearance 
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with the Secretary to the Commission, 
as provided for in § 201.11 of the 
Commission's Rules of Practice and 
Procedure (19 CFR 201.11), not later than 
seven (7) days after the publication of 
this notice in the Federal Register. Any 
entry of appearance filed after this date 
will be referred to the Chairman, who 
shall determine whether to accept the 
late entry for good cause shown by the 
person desiring to file the notice. 

Service of documents.—The Secretary 
will compile a service list from the 
entries of appearance filed in the 
investigations. Any party submitting a 
document in connection with the 
investigations shall, in addition to 
complying with § 201.8 of the 
Commission's rules (19 CFR 201.8), serve 
a copy of the nonconfidential version of 
each such document on all other parties 
to the investigations. Such service shall 
conform with the requirements set forth 
in § 201.16(b) of the rules (19 CFR 
201.16(b)), as amended by 47 FR 33682, 
Aug. 4, 1982). 

In addition to the foregoing, each 
document filed with the Commission in 
the course of these investigations must 
include a certificate of service setting 
forth the manner and date of such 
service. This certificate will be deemed 
proof of service of the document. 
Documents not accompanied by a 
certification of service will not be 
accepted by the Secretary. 

Written submissions.—Any person 
may submit to the Commission on or 
before May 26, 1983, a written statement 
of information pertinent to the subject 
matter of these investigations (19 CFR 
207.15). A signed original and fourteen 
(14) copies of such statements must be 
submitted (19 CFR 201.8). 

Any business information which a 
submitter desires the Commission to 
treat as confidential shall be submitted 
separately, and each sheet must be 
clearly marked at the top “Confidential 
Business Data.” Confidential 
submissions must conform with the 
requirements of § 201.6 of the 
Commission's rules (19 CFR 201.6). All 
written submissions, except for 
confidential business data, will be 
available for public inspection. 

Conference.—The Director of 
Operations of the Commission has 
scheduled a conference in connection 
with these investigation for 9:30 a.m., on 
May 24, 1983, at the U.S. International 
Trade Commission Building, 701 E 
Street, NW., Washington, D.C. Parties 
wishing to participate in the conference 
should contact the staff investigator, Ms. 
Miriam A. Bishop (202-523-0291), not 
later than May 19, 1983, to arrange for 
their appearance. Parties in support of 
the imposition of countervailing or 


antidumping duties in these 
investigations and parties in opposition 
to the imposition of such duties will 
each be collectively allocated one hour 
within which to make an oral 
presentation at the conference. 

Public inspection —A copy of the 
petition and all written submissions, 
except for confidential business data, 
will be available for public inspection 
during regular business hours (8:45 a.m. 
to 5:15 p.m.) in the Office of the 
Secretary, U.S. International Trade 
Commission, 701 E Street, NW., 
Washington, D.C. 

For further information concerning the 
conduct of these investigations and rules 
of general application, consult the 
Commission's Rules of Practice and 
Procedure, part 207, subparts A and B 
(19 CFR 207, as amended by 47 FR 33682, 
Aug. 4, 1982), and part 201, subparts A 
through E (19 CFR part 201, as amended 
by 47 FR 33682, Aug. 4, 1982). Further 
information concerning the conduct of 
the conference will be provided by Ms. 
Bishop. 

This notice is published pursuant to 
§ 207.12 of the Commission’s rules (19 
CFR 207.12). 


Issued: May 4, 1983. 
Kenneth R. Mason, 
Secretary. 
[FR Doc. 83-12644 Filed 6-10-83; 8:45 amj 
BILLING CODE 7020-02-™ 


[investigation No. 337-TA-132] 


Hand-Operated, Gas-Operated, 
Welding, Cutting, and Heating 
Equipment and Component Parts 
Thereof; Commission Decision Not To 
Review Initial Determination 


AGENCY: U.S. International Trade 
Commission. 

ACTION: Notice is hereby given that the 
Commission has determined not to 
review the presiding officer's initial 
determination (Order No. 30) 
terminating the above-captioned 
investigation with respect to a claim of 
alleged copyright infringement. 
AUTHORITY: The authority for the 
Commission's disposition of this matter 
is contained in sections 335 and 337 of 
the Tariff Act of 1930 (19 U.S.C. 1335, 
1337) and in §§ 210.53(c) and 210.53{h) of 
the Commission’s Rules of Practice and 
Procedure (47 FR 25134, June 10, 1982; to 
be codified at 19 CFR 210.53(c) and (h). 





SUPPLEMENTARY INFORMATION: On 
March 25, 1983, complainant Victor 
Equipment Co. moved (Motion No. 132- 
33) to terminate the investigation with 
respect to a claim of alleged copyright 
infringement. The motion was 
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unopposed. On April 6, 1983, the 
presiding officer issued an initial 
determination granting Motion No. 132- 
33. Under § 210.54(a) of the 
Commission’s rules, the deadline for 
filing petitions for review of the initial 
determination expired on April 18, 1983. 
No petitions for review were filed. 

Copies of the presiding officer's initial 
determination, and all other non- 
confidential documents filed in 
connection with this investigation are 
available for inspection during official 
business hours (8:45 a.m. to 5:15 p.m.) in 
the Office of the Secretary, U.S. 
International Trade Commission, 701 E 
Street NW., Washington, D.C. 20436, 
telephone 202-0161. 


FOR FURTHER INFORMATION CONTACT: 
Warren H. Maruyama, Esq., Office of 
the General Counsel, U.S. International 
Trade Commission, telephone 202-523- 
0359. 


By order of the Commission. 
Issued: May 3, 1983. 


Kenneth R. Mason, 

Secretary. 

[FR Doc. 83-12642 Filed 5-6-83; 8:45 am} 
BILLING CODE 7020-02-M 


[Investigation No. 337-TA-132] 


Hand Operated, Gas-Operated, 
Welding, Cutting, and Heating 
Equipment and Component Parts 
Thereof; Extension of Time for 
Commission Review of Initial 
Determination Regarding Temporary 
Relief 


AGENCY: International Trade 
Commission. 

ACTION: Extension of time for 
Commission review of initial 
determination denying temporary relief 
in the above-referenced investigation. 





SUPPLEMENTARY INFORMATION: On 
February 7, 1983, the presiding officer 
issued an initial determination denying 
complainant Victor Equipment Co.'s 
request for temporary relief in the 
above-referenced investigation. On 
February 18, 1983, complainant Victor 
Equipment Co. and the Commission 
investigative attorney filed petitions for 
review of the initial determination. The 
Commission granted the petitions and 
ordered review on March 9, 1983 (48 FR 
11189 (March 16, 1983)). 

During the Commission’s review of 
the initial determination regarding 
temporary relief, complainant moved to 
terminate the investigation as to 
respondent I Ling Industry Co. on the 
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basis of a settlement agreement (Motion 
No. 132-38), and to terminate the 
investigation as to respondent Van 
Dreser & Hawkins, Co. without a 
determination of violation (Motion No. 
132-39). If granted, these motions would 
terminate the investigation as to all of 
the remaining respondents. 

Pursuant to § 201.14(b) of the 
Commission's Rules of Practice and 
Procedure, the Commission has 
extended the time for review of the 
initial determination regarding 
temporary relief until thirty (30) days 
after final Commission action on 
Motions Nos. 132-38 and 132-39 
pursuant to §§ 210.53, 210.54 or 210.56 of 
the Commission’s rules. See 47 FR 25134 
(June 10, 1982), 48 FR 9242 (March 4, 
1983) (to be codified at 19 CFR 210.53, 
210.54, and 210.56). 

Copies of the presiding officer's initial 
determination, and all other non- 
confidential documents filed in 
connection with this investigation are 
available for inspection during official 
business hours 8:45 a.m. to 5:15 p.m.) in 
the Office of the.Secretary, U.S. 
International Trade Commission, 701 E 
Street NW., Washington, D.C. 20436, 
telephone 202-523-0161. 

FOR FURTHER INFORMATION CONTACT: 
Warren H. Maruyama, Esq. Office of the 
General Counsel, U.S. Intenational 
Trade Commission, telephone 202-523- 
0359. 


By order of the Commission. 
Issued: May 5, 1983. 
Kenneth R. Mason, 
Secretary. 
[FR Doc. 83-12647 Filed 5-10-83; 8:45 am] 
BILLING CODE 7020-02-M 


[Investigation No. 337-TA-147] 


Papermaking Machine Forming 
Sections for the Continuous 
Production of Paper and Components 
Thereof; investigation 


AGENCY: International Trade 
Commission. 

ACTION: Institution of investigation 
pursuant to 19 U.S.C. 1337. 


SUMMARY: Notice is hereby given that a 
complaint was filed with the U.S. 
International Trade Commission on 
April 5, 1983, under section 337 of the 
Traffic Act of 1930 (19 U.S.C. 1337), on 
behalf of beloit Corporation, 1 St. 
Lawrence Avenue, Beloit, Wisconsin 
53511. The complaint alleges unfair 
methods of competition and unfair acts 
in the importatiorrof certain 
papermaking machine forming sections 
for the continuous production of paper 
and components thereof into the United 


States, or in their sale, by reason of 
alleged (1) direct infringement, (2) 
contributory infringement, and (3) 
induced infringement of claims 1, 2, 3, 4, 
7, 8, 10 ,11, and 12 of U.S. Letters Patent 
3,726,758. The complaint further alleges 
that the effect or tendency of the unfair 
methods of competition and unfair acts 
is to destroy or substantially injure an 
industry, efficiently and economically 
operated, in the United States. 

The complainant requests the 
Commission to institute an investigation 
and, after a full investigation, to issue a 
permanent exclusion order. 

Authority: The authority for institution of 
this investigation is contained in section 337 
of the Tariff Act of 1930 and in § 210.12 of the 
Commission's Rules of Practice and 
Procedure (19 CFR 210.12). 


Scope of Investigation 


Having considered the compliant, the 
U.S. International Trade Commission, on 
April 27, 1983, ordered that— 

(1) Pursuant to subsection (b) of 
section 337 of the Tariff Act of 1930, an 
investigation be instituted to determine 
whether there is a violation of 
subsection (a) of section 337 in the 
unlawful importation of certain 
papermaking machine forming sections 
for the continuous production of paper 
and components thereof, into the United 
States, or in their sale, by reason of 
alleged (1) direct infringement (2) 
contributory infringement, and (3) 
induced infringement of the claims 1, 2, 
3, 4, 7, 8, 10, 11 and 12 of the U.S. Letters 
Patent 3,726,758, the effect or tendency 
of which is to destroy or substantially 
injure an industry, efficiently and 
economically operated, in the United 
States; 

(2) For the purpose of the investigation 
so instituted, the following are hereby 
named as parties upon which this notice 
of investigation shall be served: 

(a) The complainant is: Beloit 
Corporation, 1 St. Lawrence Avenue, 
Beloit, Wisconsin 53511. 

(b) The respondents are the following 
companies, alleged to be in violation of 
section 337, and are the parties upon 
which the complaint is to be served: 

Valmet Oy, Pub. L. 155, SF-00131, 
Helsinki 13, Finland 

TVW Paper Machines, Inc., 180 
Interstate North, Atlanta, Georgia 30339 


(c) Robert Budoff, Esq., Unfair Import 
Investigations Division, U.S. 
International Trade Commission, 701 E 
Street NW., Room 124, Washington, D.C. 
20436, shall be the Commission 
investigative attorney, a party to this 
investigation; and 

(3) For the investigation so instituted, 
Donald K. Duvall, Chief Administrative 
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Law Judge, U-S. International Trade 
Commission, shall designate the 
presiding officer. : 

Responses must be submitted by the 
named respondents in accordance with 
§ 210.21 of the Commission's Rules of 
Practice and Procedure (19 CFR 210.21). 
Pursuant to §§ 201.16(d) and 210.21(a) of 
the rules, such responses will be 
considered by the Commission if 
received not later than 20 days after the 
date of service of the complaint. 
Extensions of time for submitting a 
response will not be granted unless good 
cause therefor is shown. 

Failure of a respondent to file a timely 
response to each allegation in the 
complaint and in this notice may be 
deemed to constitute a waiver of the 
right to appear and contest the 
allegations of the complaint and this 
notice, and to authorize the presiding 
officer and the Commission, without 
further notice to the respondent, to find 
the facts te be as alleged in the 
complaint and this notice and to enter 
both an initial determination and a final 
determination containing such findings. 

The complaint, except for any 
confidential information contained 
therein, is available for inspection 
during official business hours (8:45 a.m. 
to 5:15 p.m.) in the Office of the 
Secretary, U.S. International Trade 
Commssion, 701 E Street NW., Room 
156, Washington, D.C. 20436, telephone 
202-523-0471. 

FOR FURTHER INFORMATION CONTACT: 
Robert S. Budoff, Esq., Unfair Import 
Investigations Division, U.S. 
International Trade Commission, 
telephone 202-523-0113 


By order of the Commission. 
Issued: May 2, 1983. 
Kenneth R. Mason, 
Secretary. 
[FR Doc. 63-12640 Filed 5-10-83; 6:45 am} 
BILLING CODE 7020-02-M 


[Investigations Nos. 731-TA-127, 128, and 
129 (Preliminary)] 


Thin Sheet Glass From Switzeriand, 
Belgium, and the Federal Republic of 
Germany 


Determinations 


On the basis of the record ' developed 
in the subject investigations, the 
Commission determines, pursuant to 
section 733(a) of the Tariff Act of 1930 
(19 U.S.C. 1673b({a)), that there is no 
reasonable indication that an industry in 


‘The record is defined in § 207.2{i) of the 
Commission's Rules of Practice and Procedure (19 
CFR 207.2{i)). 
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the United States is materially injured, 
or is threatened with material injury, or 
that the establishment of an industry in 
the United States is materially retarded, 
by reason of imports from Switzerland, 
Belgium, and the Federal Republic of 
Germany of thin sheet glass, provided 
for in items 542.11 and 542.13 of the 
Tariff Schedules of the United States, 
which are alleged to be sold in the 
United States at less than fair value 


On March 16, 1983, counsel for 
Jeannette Sheet Glass Corp. filed a 
petition with the Commission and the 
Department of Commerce alleging that 
imports of thin sheet glass from 
Switzerland, Belgium, and the Federal 
Republic of Germany are being sold in 
the United States at LTFV, and that an 
industry in the United States is 
materially injured, or is threatened with 
material injury, or the establishment of 
an industry in the United States is 
materially retarded, by reason of 
imports of such merchandise. 
Accordingly, effective March 16, 1983, 
the Commission instituted preliminary 
antidumping investigations under 
section 733(a) of the Act (19 U.S.C. 
1673b{a)). 

Notice of the institution of the 
Commission's investigations and of a 
conference to be held in connection 
therewith was given by posting copies of 
the notice in the Office of the Secretary, 
U.S. International Trade Commission, 
Washington, D.C., and by publishing the 
notice in the Federal Register on March 
30, 1983 (48 FR 13280). The conference 
was held in Washington, D.C. on April 
11, 1983, and all persons who requested 
the opportunity were permitted to 
appear in person or by counsel. 

The Commission transmitted its report 
on the investigation to the Secretary of 
Commerce on May 2, 1983. A public 
version of the Commission's report, Thin 
Sheet Glass from Switzerland, Belgium, 
and The Federal Republic of Germany 
{investigations Nos. 731-TA-127, 128 
and 129 (Preliminary), USITC 
Publication 1376, 1983) contains the 
views of the Commission and 
information developed during the 
investigation. 


By Order of the Commission. 


? The Commission made separate determinations 
concerning regular-quality and high-quality thin 
sheet glass in these investigations. Commissioner 
Stern dissented with respect to the regular-quality 
glass in all three cases, finding that there is a 
reasonable indication that an industry in the United 
States is materially injured by reason of imports of 
that product which are alleged to be sold in the 
United States at LTFV. 


Issued: May 2, 1983. 
Kenneth R. Mason, 
Secretary. 
{FR Doc. 83~12643 Filed 5~10-83; 8:45 am] 
BILLING CODE 7020-02-M 


[332-154] 


U.S. Trade-Related Employment 


AGENCY: International Trade 
Commission. 


ACTION: The Commission will hold a 
public hearing for the purpose of 
affording all interested parties an 
opportunity to present views on the 
effects of exports and imports on U.S. 
employment. The initial notice of the 
investigation indicating the scope of the 
study, contact persons, and other related 
information was published in the 
Federal Register of March 2, 1983 (48 FR 
8877). 


Public Hearing: A public hearing in 
connection with the investigation will be 
held in the Commission Hearing Room, 
701 E Street, NW., Washington, D.C. 
20436, beginning at 10 a.m., e.d.t., on 
June 30, 1983, to be continued on July 1, 
1983, if required. All persons shall have 
the right to appear by counsel or in 
person, to present information, and to be 
heard. Requests to appear at the public 
hearing should be filed with the 
Secretary, United States International 
Trade Commission, 701 E Street, NW., 
Washington, D.C. 20436, not later than 
noon, June 23, 1983. 

Written Submissions: In lieu of or in 
addition to appearances at the public 
hearing, interested persons are invited 
to submit written statements concerning 
the investigation. Commercial or 
financial information which a submitter 
desires the Commission to treat as 
confidential must be submitted on 
separate sheets of paper, each clearly 
marked “Confidential Business 
Information” at the top. All submissions 
requesting confidential treatment must 
conform with the requirements of 
section 201.6 of the Commission’s Rules 
of Practice and Procedure (19 CFR 
201.6). All written submissions, except 
for confidential business information, 
will be made available for inspection by 
interested persons. To be ensured of 
consideration by the Commission, 
written statements should be submitted 
at the earliest practicable date, but no 
later than June 23, 1983. All submissions 
should be addressed to the Secretary at 
the Commission's office in Washington, 
D.C. 


By order of the Commission. 
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Issued: May 2, 1983. 
Kenneth R. Mason, 
Secretary. 
[FR Doc. 83-12641 Filed 5-10-83; 8:45 am] 
BILLING CODE 7020-02-M 


INTERSTATE COMMERCE 
COMMISSION 


Motor Carriers; Finance Applications; 
Decision Notice 


As indicated by the findings below, 
the Commission has approved the 
following applications filed under 49 
U.S.C. 10924, 10926, 10931 and 10932. 

We find: 

Each transaction is exempt from 
section 11343 of the Interstate 
Commerce Act, and complies with the 
appropriate transfer rules. 

This decision is neither a major 
Federal action significantly affecting the 
quality of the human environment nor a 
major regulatory action under the 
energy Policy and Conservation Act of 
1975. 

Petitions seeking reconsideration must 
be filed within 20 days after the final 
date for filing petitions for 
reconsideration; any interested person 
may file and serve a reply upon the 
parties to the proceeding. Petitions 
which do not comply with the relevant 
transfer rules at 49 CFR 1181.4 may be 
rejected. 

If petitions for reconsideration are not 
timely filed, and applicants satisfy the 
conditions, if any, which have been 
imposed, the application is granted and 
they will receive an effective notice. The 
notice will recite the compliance 
requirements which must be met before 
the transferee may commence 
operations. 

Applicants must comply with any 
conditions set forth in the following 
decision-notices within 20 days after 
publication, or within any approved 
extension period. Otherwise, the 
decision-notice shall have no further 
effect. 

It is ordered: 

The following applications are 
approved, subject to the conditions 
stated in the publication, and further 
subject to the administrative 
requirements stated in the effective 
notice to be issued hereafter. 


Please direct status inquiries about the 
following to Team 2, (202) 275-7030. 
Volume No. OP 2-FC-209 


By the Commission, Review Board No. 2, 
Members Carleton, Williams and Ewing. 

MC-FC-81255. By decision of May 4, 
1983, issued under 49 U.S.C. 10926 and 
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the transfer rules at 49 CFR Part 1181, 
Review Board No. 2 approved the 
transfer to EAGLE TRANSPORT, INC., 
of Sioux City, IA, of Certificate No. MC- 
136803 and Sub-Nos. 2, 3, 4, 8, 10, and 12, 
issued January 17, 1978, February 25, 
1976, February 25, 1976, November 7, 
1980, October 2, 1979, and April 8, 1981, 
respectively, to SIOUX CITY BULK 
FEED SERVICE, INC., of Souix City, IA, 
authorizing the transportation, as a 
common carrier, over irregular routes of 
feed, feed ingredients, pesticides, animal 
health aid products, poultry feed 
supplements, rodenticides (except 
petroleum products, in bulk, in tank 
vehicles), soybean meal, soybean mill 
run and soybean hulls, and sand, 
between specified points in IA, WY, ND, 
MN, SD, NE, IL, MO, WI, IL, and KS. 
Representive: Bradford E. Kistler, P.O. 
Box 82028, Lincoln, NE 68501, (402) 475- 
6761. 

MC-FC-81433. By the decision of May 
4, 1983, issued under 49 U.S.C. 10926 and 
the transfer rules at 49 CFR Part 1181, 
Review Board Number 2 approved the 
transfer to Pacific Art Services Limited, 
of Toronto, Ontario, Canada, of all of 
the authority issued to Deakin Fine Art 
Transport Limited, of Toronto, Ontario, 
Canada, in MC-144102 and Sub No. 1, 
issued March 15, 1979 and January 7, 
1983, respectively, authorizing 
transportation of (1) fine art objects, 
paintings, sculpture and original works 
of art (except in armored vehicles), 
between ports of entry on the 
International Boundary line between the 
United States and Canada in New York 
and Michigan, on the one hand, and, on 
the other, points in Illinois, Maryland, 
Massachusetts, Michigan, New York, 
Ohio, Pennsylvania, and the District of 
Columbia, and (2) fine art objects and 
original works of art, between points in 
Connecticut, New Jersey, and New 
York., An application for temporary 
authority has been filed. Representative: 
Robert D. Gunderman, Can-Am Bldg., 
101 Niagra St., Buffalo, NY 14202. 


Pleased direct Status inquiries about the 
following to team 4 at (202) 275-7669. 


Volume No, OP4-—FC-271. 


By the Commission Review Board No. 3, 
Members Krock, Joyce and Dowell. 

MC-FG-814429, filed April 26, 1983. By 
decision of May 3, 1983, issued under 49 
U.S.C. 10926 and the Commission's 
transfer rules at 49 CFR Part 1181, 
Review Board Number 3 approved the 
transfer to Super “B” Express, Inc., 
Denison, TX, of Certificate Nos. MC- 
155107, issued on December 15, 1981, 
MC-155107 Sub 2, issued June 10, 1982, 
and permit No. MC-155107 Sub 1, issued 
june 10, 1982, to George Buchanan d/b/ 


a/ Super “B” Express, Sherman, TX, 
authorizing the transportation of such 
commodities as are dealt in by grocery 
and food brokerage houses, between 
points in Grayson County, TX, on the 
one hand, and, on the other points in the 
U.S. (except AK and HI), food and 
related products, between the facilities 
of the Pillsbury Co., and its subsidiaries 
at points in the U.S., on the one hand, 
and, on the other, points in the U.S. 
except AK and HI), and general 
commodities (with exceptions), between 
points in the U.S., under continuing 
contract(s) with United Forwarding, Inc. 
of Omaha, NE, and Acme Freight, Inc, of 
New York, NY. An application for 
temporary authority has been filed. 
Representative: Mr. William Sheridan, 
P.O. Drawer 5049, Irving, TX 75062, (214) 
255-6279). 


MC-FC-81424, filed April 25, 1983. By 
decision of May 4, 1983, issued under 49 
U.S.C. 10926 and the transfer rules at 49 
CFR Part 1181, Review Board Number 3 
approved the transfer to ADAMS 
EXPRESS, INC., Atlanta, GA, of 
Certificate No. MC-113267 (Sub-No. 
377), issued April 29, 1982, to KELLOW 
REFRIGERATED SERVICE, INC., 
Jonesboro, GA, authorizing the 
transportation of food and related 
productts, paper products, textile mill 
products, chemicals and related 
products, building materials, and other 
specified commodities between points 
in midwestern and southern states, and 
between specified points in the south, 
on the one hand, and, on the other, 
eastern and western states. 
Representative: Charles L. Redel, 212 
Exchange Bldg., La Crosse, WI 54601. 


Volume No. OP4-FC.272 


By the Commission, Review Board No. 2, 
Members Carleton, Williams and Ewing 
Member Carleton Not Participating. 

MC-FC-81428. By decision of May 2, 
1983, issued under 49 U.S.C. 10926 and 
the transfer rules at 49 CFR. 1181. 
Review Board Number 2 approved the 
transfer to BEVERAGE TRANSIT, INC., 
Stratford, WI, of Certificate No. MC- 
123406, issued October 18, 1961, to J.N. 
WEIGEL CO., INC.,.Marshfield, WI, 
authorizing the transportation of (1) 
cheese, butter and cream, and eggs and 
live and dressed poultry, when moving 
in the same vehicle at the same time 
with cheese, butter and cream, between 
Marshfield, WI, and Chicago, IL, and (2) 
groceries, creamery supplies and empty 
containers for eggs and poultry, and 
fruits and vegetables, when moving in 
the same vehicle at the same time with 
groceries, creamery supplies and empty 
containers for eggs and poultry, from 
Chicago, IL, Marshfield, WI. 
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Representative: Nancy J. Johnson, 103 
East Washington St., Box 218, Crandon, 
WI 54520, (608) 252-6537, attorney for 
applicants. 

Agatha L. Mergenovich, 

Secretary. 

(FR Doc. 83~12598 Fited 5-10 83: 6:45am] 

BILLING CODE 7035-01m 


Motor Carriers; Permanent Authority 
Decisions; Decision-Notice 


Motor Common and Contract Carriers 
of Property (fitness-only); Motor 
Common Carriers of Passengers (fitness- 
only); Motor Contract Carriers of 
Passengers; Property Brokers (other than 
household gocds). The following 
applications for motor common or 
contract carriage of property and for a 
broker of property (other than household 
goods) are governed by subpart A of 
Part 1160 of the Commission's General 
Rules of Practice. See 49 CFR Part 1160, 
Subpart A, published in the Federal 
Register on November 1, 1982 at 47 FR 
49583, which redesignated the 
regulations at 49 cFR 1100.251, published 
in the Federal Register on December 31, 
1980. For compliance procedures, see 49 
CFR 1160.19. Persons wishing to oppose 
an application must follow the rules 
under 49 CFR Part 1160, Subpart B. 

The following applications for motor 
common or contract carriage of 
passengers filed on or after November 
19, 1982, are governed by Subpart D of 
the Commission's Rule of Practice. See 
49 CFR Part 1160, subpart D, published 
in the Federal Register on November 24, 
1982, at 49 FR 53271. For compliance 
procedures, see 49 CFR 1160.86. Persons 
wishing to oppose an application must 
follow the rules under 49 CFR Part 1160, 
Subpart E. 

These applications may be protested 
only on the grounds that applicant is not 
fit, willing, and able to provide the 
transportation service or to comply with 
the appropriate statutes and 
Commission regulations. 

Applicant's representative is required 
to mail a copy of an application, 
including all supporting evidence, within 
three days of a request and upon 
payment to applicant's representative of 
$10.00. 

Amendments to the request for 
authority are not allowed. Some of the 
applications may have been modified 
prior to publication to conform to the 
Commission's policy of simplifying 
grants of operating authority. 


Findings 
With the exception of those 
applications involving duly noted 
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problems (e.g., unresolved common 
control, fitness, or jurisdictional 
questions) we find, preliminarily, that 
each applicant has demonstrated that it 
is fit, willing, and able to perform the 
service proposed, and to conform to the 
requirements of title 49, Subtitle IV, 
United States Code, and the 
Commission’s regulations. This 
presumption shall not be deemed to 
exist where the application is opposed. 
Except where noted, this decision is 
neither a major Federal action 
significantly affecting the quality of the 
human environment nor a major 
regulatory action under the Energy 
Policy and Conservation Act of 1975. 

In the absence of legally sufficient 
opposition in the form of verified 
statements filed on or before 45 days 
from date of publication, (or, if the 
application later becomes unopposed) 
appropriate authorizing documents will 
be issued to applicants with regulated 
operations (except those with duly 
noted problems) and will remain in full 
effect only as long as the applicant 
maintains appropriate compliance. The 
unopposed applications involving new 
entrants will be subject to the issuance 
of an effective notice setting forth the 
compliance requirements which must be 
satisfied before the authority will be 
issued. One this compliance is met, the 
authority will be issued. 

Within 60 days after publication an 
applicant may file a verified statement 
in rebuttal to any statement in 
opposition. 

To the extent that any of the authority 
granted may duplicate an applicant's 
other authority, the duplication shall be 
construed as conferring only a single 
operating right. 

Note.— All applications are for authority to 
operate as a motor common carrier in 
interstate or foreign commerce, over irregular 
routes unless noted otherwise. Applications 
for motor contract carrier authority are those 
where service in for a named shipper “under 
contract.” 


Please direct status inquiries about the 
following to Team 1, (202) 275-7992. 


Volume No. OP1-166(F) 


Decided: May 5, 1983. 

By the Commission, Review Board No. 2, 
Members Carleton, Williams and Ewing. 
Member Ewing not participating. 

MC 4860 (Sub-2), filed April 25, 1983. 
Applicant: EASTERN BUS LINES, INC., 
RFD No. i—Route 85, Bolton, CT 06040. 
Representative: G. Lee Negro, (same 
address as applicant), (203) 646-0363. 
Transporting passengers, in charter and 
special operations, between points in 
the U.S. (except HI). 


Note.—Applicant seeks to provide 
priviately-funded charter and special 
transportation. 

MC 167581, filed April 22, 1983. 
Applicant: WYOMING 
TRANSPORTATION LIMITED, R. R. No. 
1TO. Representative: Jeremy Kahn, Suite 
733 Investment Bldg., 1511 K St., N.W., 
Washington, DC 20005, (202) 783-3525. 
Transporting passengers, in charter 
operations, beginning and ending at 
ports of entry on the international 
boundary line between the U.S. and 
Canada in MI and NY and extending to 
points in the U.S. (except HI). 

Note.—Applicant seeks to provide 
privately-funded charter transportation. 

MC 167601, filed April 22, 1983. 
Applicant: AIR-LAND FREIGHT 
SYSTEMS, INC., Building “A” DFW 
Airport, TX 75261. Representative: H. P. 
Ainsworth (same address as applicant) 
(214) 574-2105. As a broker of general 
commodities (except household goods), 
between points in the U.S. 


MC 167631, filed April 25, 1983. 
Applicant: LANNY FAUSS, d.b.a. LNF 
LEASING, P.O. Box 37096, Omaha, NE 
68137. Representative: Joseph Winter, 29 
South LaSalle St., Chicago, IL 60603 (312) 
263-2306. As a broker of general 
commodities (except household goods), 
between points in the U.S. (except AK 
and HI). 


MC 167660, filed April 27, 1983. 
Applicant: LARRY KRUMVIEDE, d.b.a. 
CHITTAMO TRUCK LINES, Frog Creek 
Road, Rt. 2—Box 91, Minong, WI 54859. 
Representative: Larry Krumviede (same 
address as applicant) (715) 466-2555. 
Transporting food and other edible 
products and byproducts intended for 
human consumption (except alcoholic 
beverages and drugs), agricultural 
limestone and fertilizer, and other soil 
conditioners by the owner of the motor 
vehicle in such vehicle, between points 
in the U.S. (except AK and HI). 


Please direct status inquiries about the 
following to Team 3 at (202) 275-5223. 


Volume No. OP3-195 


Decided: May 3, 1983. 

By the Commission, Review Board No. 3, 
Members Krock, Joyce and Dowell. 

MC 123915 (Sub-3), filed April 22, 
1983. Applicant: B & W BUS SERVICE, 
INC., Benner Pike, P.O. Box 389, 
Bellefonte, PA 16823. Representative: 
Robert J. Brooks, 1828 L St., N.W., Suite 
1111, Washington, D.C. 20036, (202) 466- 
3892. Transporting passengers, in special 
and charter operations, between points 
in the U.S. 

Note.—Applicant seeks to provide 
privately-funded charter and special 
transportation. 


Federal Register / Vol. 48, No. 92 / Wednesday, May 11, 1983 / Notices 


MC 129005 (Sub-2), filed April 26, 
1983. Applicant: WILLIAM H. HOGLE, 
P. O. Box 381, Black Point Rd, 
Ticonderoga, NY 12883. Representative: 
W. Norman Charles, P. O. Box 724, 
Glens Falls, NY 12801 (518) 792-0957. 
Transporting passengers, in charter and 
special operations, between points in 
the U.S. (except HI). 

Note:—Applicant seeks to provide 
privately-funded charter and special 
transportation. 

MC 167454, filed April 18, 1983. 
Applicant: MARES-SHREVE & 
ASSOCIATES, INC., 600 First Ave., 
Suite 332, Seattle, WA 98124. 
Representative: Robert M. Mares (same 
address as applicant), (206) 447-9346. As 
a broker of general commodities (except 
household goods), between points in the 
U.S. (except AK and HI). 


MC 167575, filed April 22, 1983. 
Applicant: LAWRENCE A. VITEK, 113- 
27th Ave. N.E. Section G Minneapolis, 
MN 55418. Representative: Stanley C. 
Olsen, Jr., 5200 Willson Rd., Suite 307, 
Edina, MN 55424; (612) 927-8855. As a 
broker of general commodities (except 
household goods), between points in the 
US. 


MC 167614, filed April 25, 1983. 
Applicant: DIAMOND COURIER, INC., 
443 N. New Ballas Rd., St. Louis, MO 
63141. Representative: James R. Jungers 
(same address as applicant), (314) 993- 
2933. Transporting shipments weighing 
100 pounds, or less, if transported in a 
motor vehicle in which no one package 
exceeds 100 pounds, between points in 
the U.S. (except AK and HI). 


Please direct status inquiries about the 
following to Team 4 at (202) 275-7669. 


lo. OP 4-27 


By the Commission, Review Board No. 3, 
Members Krock, Joyce and Dowell. 

MC 167686, filed April 28, 1983. 
Applicant: UTLEY’S 
TRANSPORTATION SERVICE, 1115 
First Terrace, NW, Washington, DC 
20001. Representative: Frank J. Utley 
(same address as applicant), (202) 289- 
6518. Transporting passengers, in 
charter and special operations, between 
points in the U.S. (except AK and HI). 

Note:—Applicant seeks to provide 
privately-funded charter and special 
transportation. 

MC 167687, filed April 28, 1983. 
Applicant: WALKERWAYS CHARTER 
SERVICE. 4420 N. Hintz Rd., Owosso, 
MI 48867. Representative: Steven L. 
Weiman, Suite 200, 444 N. Frederick 
Ave., Gaithersburg, MD 20877, (301) 840- 
8565. Transporting passengers, in 
charter and special operations, between 
points in the U.S. (except HI). 


Volume 
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Note.—Applicant seeks to provide 
privately-funded charter and special 
transportation. 

MC 167696, filed April 28, 1983. 
Applicant: CANOVAN MOVERS, 212 
Lemon St., Vallejo, CA 94590. 
Representative: John D. Canova (same 
address as applicant) (707) 643-2521. 
Transporting used household goods for 
the account of the United States 
Government incident to the performance 
of a pack-and-crate service on behalf of 
the Department of Defense, between 
points in Napa, Solano, Marin, Sonoma, 
Yolo, San Joaquin, Contra Costa, 
Alameda, San Francisco, San Mateo, 
and Santa Clara Counties, CA. 
Condition: The person or persons who 
appear to be engaged in common control 
of applicant and another regulated 
carrier must either file an application 
under 49 U.S.C. 11343(A) or submit an 
affidavit to the Secretary's office 
indicating why such approval is 
unnecessary. In order to expedite 
issuance of any authority, please submit 
a copy of the affidavit or proof of any 
authority, please submit a copy of the 
affidavit or proof of filing the 
application(s) for common control to 
Team 4, Room 2410. In lieu of filing an 
application for approval, such person or 
persons may wish to file a letter-petition 
for exemption from Commisson action. 
Such a petition should include the notice 
required by Section 11343(e)(2). See Ex 
Parte 400 (Sub-No. 1), Procedures for 
Handling Exemptions Filed by Motor 
Carriers of Property Under 49 U.S.C. 
11343, 47 FR 42947. 

MC 167697, filed April 18, 1983. 
Applicant: RICHARD WINSTON 
HARRIS, SR., d.b.a. HARRIS CHARTER 
SERVICE, 5215 Midwood Ave., 
Baltimore, MD 21212. Representative: 
Richard W. Harris, Sr. (same address as 
applicant) (301) 435-1204. Transporting 
passengers, in charter and special 
operations, between points in the U.S. 
(except AK and HI). 

Note.—Applicant seeks to provide 
privately-funded charter and special 
transportation. 

Agatha L. Merganovich, 
Secretary. 

[FR Doc. 83-12592 Filed 5-10-83; 8:45 am] 
BILLING CODE 7035-01-M 


Motor Carriers; Permanent Authority 
Decisions; Decision-Notice 


Motor Common and Contract Carriers 
of Property (except fitness-only); Motor 
Common Carriers of Passengers (public 
interest); Freight Forwarders; Water 
Carriers; Household Goods Brokers. The 
following applications for motor 
common or contract carriers of property, 
water carriage, freight forwarders, and 


household goods brokers are governed 
by Subpart A of Part 1160 of the 
Commission's General Rules of Practice. 
See 49 CFR Part 1160, Subpart A, 
published in the Federal Register on 
November 1, 1982, at 47 FR 49583, which 
redesignated the regulations at 49 CFR 
1100.251, published in the Federal 
Register December 31, 1980. For 
compliance procedures, see 49 CFR 
1160.19. Persons wishing to oppose an 
application must follow the rules under 
49 CFR Part 1160, Subpart B. 

The following applications for motor 
common carriage of passengers, filed on 
or after November 19, 1982, are 
governed by Subpart D of 49 CFR Part 
1160, published in the Federal Register 
on November 24, 1982 at 47 FR 53271. 
For compliance procedures, see 49 CFR 
1160.86. Carriers operating pursuant to 
an intrastate certificate also must 
comply with 49 U.S.C. 10922(c)(2)(E). 
Persons wishing to oppose an 
application must follow the rules under 
49 CFR Part 1160, Subpart E. In addition 
to fitness grounds, these applications 
may be opposed on the grounds that the 
transportation to be authorized is not 
consistent with the public interest. 

Applicant's representative is required 
to mail a copy of an application, 
including all supporting evidence, within 
three days of a request and upon 
payment to applicant's representative of 
$10.00. 

Amendments to the request for 
authority are not allowed. Some of the 
applications may have been modified 
prior to publication to conform to the 
Commission's policy of simplifying 
grants of operating authority. 

Findings 

With the exception of those 
applications involving duly noted 
problems (e.g., unresolved common 
control, fitness, water carrier dual 
operations, or jurisdictional questions) 
we find, preliminarily, that each 
applicant has demonstrated that it is fit, 
willing, and able to perform the service 
proposed, and to conform to the 
requirements of Title 49, Subtitle IV, 
United States Code, and the 
Commission's regulations. 

We make an additional preliminary 
finding with respect to each of the 
following types of applications as 
indicated: common carrier of property— 
that the service proposed will serve a 
useful public purpose, responsive to a 
public demand or need; water common 
carrier—that the transportation to be 
provided under the certificate is or will 
be required by the public convenience 
and necessity; water contract carrier, 
motor contract carrier of property, 
freight forwarder, and household goods 
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broker—that the transportation will be 
consistent with the public interest and 
the transportation policy of section 
10101 of chapter 101 of Title 49 of the 
United States Code. 

These presumptions shall not be 
deemed to exist where the application is 
opposed. Except where noted, this 
decision is neither a major Federal 
action significantly affecting the quality 
of the human environment nor a major 
regulatory action under the Energy 
Policy and Conservation Act of 1975. 

In the absence of legally sufficient 
opposition in the form of verified 
statements filed on or before 45 days 
from date of publication, (or, if the 
application later becomes unopposed) 
appropriate authorizing documents will 
be issued to applicants with regulated 
operations (except those with duly 
noted problems) and will remain in full 
effect only as long as the applicant 
maintains appropriate compliance. The 
unopposed applications involving new 
entrants will be subject to the issuance 
of an effective notice setting forth the 
compliance requirements which must be 
satisfied before the authority will be 
issued. Once this compliance is met, the 
authority will be issued. 

Within 60 days after publication an 
applicant may file a verified statement 
in rebuttal to any statement in 
opposition. 

To the extent that any of the authority 
granted may duplicate an applicant's 
other authority, the duplication shall be 
construed as conferring only a single 
operating right. 

Note.—All applications are for authority to 
operate as a motor common carrier in 
interstate or foreign commerce over irregular 
routes, unless noted otherwise. Applications 
for motor contract carrier authority are those 
where service is for a named shipper “under 
contract.” Applications filed under 49 U.S.C. 
10922(c)(2)(B) to operate in intrastate 
commerce over regular routes as a motor 
common carrier of passengers are duly noted. 


Please direct status inquiries about the 
following to Team One at (202) 275-7992. 


Volume No. OPI-167(N) 


Decided: May 5, 1983. 

By the Commission, Review Board No. 2, 
Members Carleton, Williams and Ewing. 
Member Ewing not participating. 

MC 57880 (Sub-30), filed April 22, 
1983. Applicant: ASHTON TRUCKING 
CO., 1245 North Highway 285, P.O. Box 
472, Monte Vista, CO 81144. 
Representative: David E. Driggers, 1600 
Lincoln Center, 1660 Lincoln St., Denver, 
CO 80264, (303) 861-1028. Transporting 
general commodities (except classes A 
and B explosives and household goods, 
between points in the U.S. (except AK 
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and HI), under continuing contracts(s) 
with ConAgra, Inc., of Omaha, NE, and 
its subsidiaries. 

MC 111231 (Sub-372)}, filed April 25, 
1983. Applicant: JONES TRUCK LINES, 
INC., 610 East Emma Ave., Springdale, 
AR 72764. Representative: James H. 
Berry (same address as applicant), (501) 
751-4806.Transporting general 
commodities (except classes A and B 
explosives, household goods and 
commodities in bulk), between points in 
the U.S. (except AK and HI), under 
continuing contract(s) with Venture 
Stores, of St. Ann, MO. 

MC 116510 (Sub-4), filed April 25, 
1983. Applicant: KEENAN TRANSIT 
CO., 3600 North Avenue, Melrose Park, 
IL 60161. Representative: Allan C. 
Zuckerman, 221 North LaSalle Street, 
Chicago, IL 60601, (312) 641-5900. 
Transporting machinery and ~ 
transportation equipment, between 
Chicago, IL, on the one hand, and, on the 
other, points in IN, IL. MI, WI, MO, OH, 
KY, and LA. 

MC 151180 (Sub-1), filed April 25, 
1983. Applicant: C & M CARTAGE, INC.., 
400 Charlotte St., Kansas City, MO 
64104. Representative: Frank W. Taylor, 
Jr., 1221 Baltimore, Suite 600, Kansas 
City, MO 64105, (816) 221-1464. 
Transporting general commodities 
(except classes A and B explosives, 
household goods and commodities in 
bulk), between points in MO, KS, AR, 
OK, IL, IA, NE, and TX. 


MC 152291 (Sub-1), filed April 22, 
1983. Applicant: ASSEMBLY SQUARE 
TRANSPORTATION, INC., 20 
Sturtevant St., Somerville, MA 02145. 
Representative: Frank M. Cushman, 5 
Carbrey Ave., Sharon, MA 02067, (617) 
784-6041. Transporting genera! 
commodities (except classes A and B 
explosives, household goods and 
commodities in bulk), between points in 
the U.S. (except AK and HI), under 
continuing contract(s) with AAA Cargo 
Brokers, Inc., of Sharon, MA. 


MC 160051 (Sub-2), filed April 25, 
1983. Applicant: TALENT TRUCKING 
CO., P.O. Box 320, Talent, OR 97540. 
Representative: John A. Anderson, Ste. 
801—The 1515 Bldg., 1515 SW 5th 
Avenue, Portland, OR 97201, (503) 227- 
4586. Transporting general commodities 
(except classes A and B explosives, 
household goods and commodities in 
bulk), between points in the U.S. (except 
AK and HI), under continuing 
contract(s) with Continental Fiberglass 
Corporation, of Des Moines. IA. 

MC 166290, filed April 25, 1983. 
Applicant: MARATHON CHEESE 
CORPORATION, P.O. Box 185, 
Marathon, WI 54448. Representative: 


Richard A. Westley, 4506 Regent St., 
Suite 100, P.O. Box 5086, Madison, WI 
53705-0086 (608) 238-3119. Transporting 
paper and paper products, between 
points in Marathon County, WI, on the 
one hand, and, on the other, points in 
AL, AR, FL, GA, IL, IN, IA, KS, KY, LA, 
MI, MN, MS, MO, NE, ND, OH, OK, SD, 
TN, and TX. 


MC 166610, filed April 25, 1983. 
Applicant: MANUEL V. HUERTA, 397 
Mi Casa, Nogales, AZ 85621. 
Representative: Manuel V. Herta (same 
address as applicant), (602) 281-2058. 
Transporting malt beverages and wine, 
between points in Pima County, AZ, on 
the one hand, and, on the other, points 
in CA and TX., under continuing 
contract(s) with Finley Distributing 
Company, and Gusto Beer Distributors 
Incorporated, both of Tucson, AZ. 


MC 166951, filed April 22, 1983. 
Applicant: ANDREW'S XPRESS, INC., 
508 E. 36th St., Patterson, NJ 07504. 
Representative: Jack L. Schiller, 111-56 
76th Dr., Forest Hills, NY 11375 (212) 
263-2078. Transporting general 
commodities (except classes A and B 
explosives, household goods and 
commodities in bulk), between points in 
NJ, NY and PA, on the one hand, and, on 
the other, points in CT, DE, IL, IN, MA, 
MD, NJ, NY, OH, PA, RI, VA, and WV. 


MC 167610, filed April 25, 1983. 
Applicant: D.M.L. ENTERPRISES, INC., 
350 Route 46, Rockaway, NJ 07866. 
Representative: Morton E. Kiel, Suite 
1832, Two World Trade Center, New 
York, NY 10048 (212) 466-0220. 
Transporting general commodities 
(except classes A and B explosives, 
household goods and commodities in 
bulk), between points in NJ, on the one 
hand, and, on the other, those points in 
the U.S. in and east of WI, IL, KY, TN, 
and MS. 


MC 167620, filed April 25, 1983. 
Applicant: LOUISIANA VACUUM 
SERVICES, INC., 7271 Highway 190 
West, Port Allen, LA 70767. 
Representative: John Schwab, 617 North 
Boulevard, P.O. Box 3036, Baton Rouge, 
LA 70821 (504) 387-0511. Transporting 
Mercer commodities, between points in 
LA, MS, AL, FL, TX, and OK. 


MC 167641, filed April 26, 1983. 
Applicant: RAYMOND M. CRAWFORD, 
1589 So. Springwater Road, Oregon City, 
OR 97045. Representative: Raymond M. 
Crawford (same address as applicant) 
(503) 631-2378. Transporting bui/ding 
materials and lumber and wood 
products, between points in CA, ID, NV, 
WA, and OR. 
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Please direct status inquiries about the 
following to Team 3 at (202) 275-5223. 


Volume No. OP3-201 


Decided: April 28, 1983. 

By the Commission, Review Board No. 2, 
Members Carleton, Williams, and Ewing. 

MC 167234, filed April 11, 1983. 
Applicant: WS-T CO-OP TRANSPORT, 
a coporation, 136 E. Elm St., West 
Salem, WI 54669. Representative: Joseph 
E. Ludden, 2707 South Ave., P.O. Box 
1567, La Crosse, WI 54601, (608) 788- 
2000. Transporting chemicals and 
related products and petroleum, natural 
gas and their products, between East 
Dubuque, IL, and points in MN, on the 
one hand, and, on the other, points in 
WI, under continuing contract(s) with 
Farmers Co-op Supply and Shipping 
Association, of West Salem, WI. 


Please direct status inquiries about the 
following to Team 4 at (202) 275-7669. 


Volume No. OP4-273 


Decided: May 4, 1983. 

By the Commission, Review Board No. 3, 
Members Krock, Joyce and Dowell. 

MC 144057 (Sub-6), filed March 14, 
1983. Applicant: WHITEHALL 
TRANSPORT, INC., P.O. Box 387, 1519 
Main St., Whitehall, WI 54773. 
Representative: Joseph E. Ludden, 2707 
S. Ave., P.O. Box 1567, La Crosse, WI 
54601, (608) 788-2000. Transporting food 
and related products, between points in 
the U.S. (except AK and HI). 

Agatha L. Mergenovich, 
Secretary. 

{FR Doc. 83-12593 Filed 5-10-83; 8:45 am] 
BILLING CODE 7035-01-M 


Motor Carriers; Notice of Proposed 
Exemptions 


AGENCY: Interstate Commerce 
Commissicn. 

ACTION: Notices of proposed 
exemptions. 


SUMMARY: The motor carriers shown 
below seek exemptions pursuant to 49 
U.S.C. 11343(e), and the Commission's 
regulations in Ex Parte No. 400 (Sub-No. 
1), Procedures for Handling Exemptions 
Filed by Motor Carriers of Property 
Under 49 U.S.C. 11343, 367 I.C.C. 113 
(1982), 47 FR 53303 (November 24, 1982) 
DATE: Comments must be received 
within 30 days after the date of 
publication in the Federal Register. 

FOR FURTHER INFORMATION CONTACT: 
Warren C. Wood (202).275-7977. 


SUPPLEMENTARY INFORMATION: Please 
refer to the petition for exemption, 
which may be obtained free of charge by 
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contacting petitioner's representative. In 
the alternative, the petition for 
exemption may be inspected at the 
offices of the Interstate Commerce 
Commission during usual business 
hours. 


Decided: April 25, 1983. 

By the Commission, Heber P. Hardy, 
Director, Office of Proceedings. 
Agatha L. Mergenovich, 

Secretary. 


Volume No. OP5-F 212 


Westside Transport, Inc.—Purchase 
Exemption—Spector Red Ball, Inc. 
(Debtor-in-Possession) 

MC-F-15115, Westside Transport, Inc. 
(Westside) (MC-145661) and Spector 
Red Ball, Inc. (Spector) (MC-2229), seek 
an exemption from the requirement 
under section 11343 of prior regulatory 
approval for the purchase by Westside 
of a portion of Spector's operating rights 
authorizing the transportation of general 
commodities (with exceptions), over 
regular routes, between numerous points 
in California. Spector has been issued 
restriction removal authority in 
certificate No. MC-2229 (Sub-No. 280)X 
(served March 23, 1983), pertaining to 
the certificate involved here (MC-2229 
(Sub-No. 205)). In addition, temporary 
authority is sought by Westside to lease 
a portion of Spector's operating rights 
pending disposition of the petition for 
exemption. 

Send comments to: (1) Motor Section, 
Room 2139, Interstate Commerce 
Commission, Washington, D.C. 20423; (2) 
Petitioner's representative: Marvin 
Handler, 100 Pine Street, Suite 2550, San 
Francisco, CA 94111; and (3) J. Raymond 
Chesney, P.O. Box 47407, Dallas, TX 
75247. Comments should refer to No. 
MC-F-15115. 


{FR Doc. 83-12596 Filed 5-10-83; 8:45 am] 
BILLING CODE 7035-01-M 


Motor Carrier Temporary Authority 
Application 


The following are notices of filing of 
applications for temporary authority 
under Section 10928 of the Interstate 
Commerce Act and in accordance with 
the provisions of 49 CFR 1131.3 These 
rules provide that an original and two 
(2) copies of protests to an application 
may be filed with the Regional Office 
named in the Federal Register 
publication no later than the 15th 
calendar day after the date the notice of 
the filing of the application is published 
in the Federal Register. One copy of the 
protest must be served on the applicant, 
or its authorized representative, if any, 
and the protestant must certify that such 
service has been made. The protest must 


identify the operating authority upon 
which it is predicated, specifying the 
“MC” docket and “Sub” number and 
quoting the particular portion of 
authority upon which it relies. Also, the 
protestant shall specify the service it 
can and will provide and the amount 
and type of equipment it will make 
available for use in connection with the 
service contemplated by the TA 
application. The weight accorded a 
protest shall be governed by the 
completeness and pertinence of the 
protestant’s information. ~ 

Except as otherwise specifically 
noted, each applicant states that there 
will be no significant effect on the 
quality of the human environment 
resulting from approval of its 
application. 

A copy of the application is on file, 
and can be examined at ICC Regional 
Office to which protests are to be 
transmitted. 

Note.—All applications seek authority to 
operate as a common carrier over irregular 
routes except as otherwise noted. 


Motor Carriers of Property 
Notice No. F-260 


The following applications were filed 
in Region 3. Send protests to: ICC, 
Regional Authority Center, Room 300, 
1776 Peachtree Street, N.E., Atlanta, GA 
30309. 

MC 31389(Sub-3-23TA), filed April 29, 
1983. Applicant: MCLEAN TRUCKING 
COMPANY, 1920 West First Street, 
Winston-Salem, NC 27154. 
Representative: Danie] R. Simmons 
(same as applicant). Contract Carrier: 
Irregular: General commodities (except 
Classes A and B explosives, household 
goods as defined by the Commission, 
and commodities in bulk), between 
Huntsville, AL; Mesa, Phoenix, 
Scottsdale and Tempe, AZ; Cupertino, 
Novato and Santa Clara, CA; Bethel, CT; 
Fort Lauderdale, FL; Schaumburg and 
Franklin Park, IL; Mount Pleasant, IA; 
Mansfield, MA; Joplin, MO; 
Albuquerque, NM; Arcade, NY; and 
Austin, Ft. Worth and Sequin, TX, on the 
one hand, and, on the other, points in 
the U.S., under continuing contract or 
contracts with Motorola, Inc., of 
Schaumburg, IL. Supporting shipper: 
Motorola, Inc., 1301 E. Algonquin, 
Schaumburg, IL 60195. 

MC 167710(Sub-3-1TA), filed April 29, 
1983. Applicant: CHAPMAN 
TRUCKING, INC., 12-A Pegram Circle, 
Fort Oglethorpe, GA. Representative: 
Anthony L. Keenan, 1385 Iris Drive, 
Conyers, GA 30208. Contract: Irregular: 
Leather goods and riding equipment 
(saddles and bridles, glass containers 
used in the beverage and food products 
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industries between Chattanooga, TN 
and Colorado Springs, CO; Salt Lake 
City, UT; Dallas, TX; Tampa, FL; Ider, 
AL; Denver, CO; Trenton, NJ; Miami, FL; 
Mt. Vernon, OH; Keyser, WVA; Gulf 
Port, MS; Los Angeles, CA; Chicago, IL; 
and Seattle, WA; Supporting shippers: 
American Saddlery, Inc., 1001 E. 37th St., 
Chattanooga, TN; Valley Head Saddlery 
Co., Ider, Al; Chattanooga Glass Co., 400 
West 45th St., Chattanooga, TN. 


MC 145375 (Sub-3-4TA), filed April 29, 
1983. Applicant: H. D. EDGAR 
TRUCKING COMPANY, INC., Route 1, 
Box 48, Opp, AL 36467. Representative: 
Chester A. Zyblut, 366 Executive Bldg., 
1030 Fifteenth St., NW., Washington, 
D.C. 20005. General commodities, 
(Except classes A & B explosives, 
household goods as defined by the 
Commission and commodities in bulk) 
between points in the US, {except AK 
and HI), under continuing contract(s) 
with Standard Brands Paint Co., Inc., 
and its divisions and subsidiaries. 
Supporting shipper({s): Standard Brands 
Paint Co., Inc., 4500 West 190th Street, 
Torrance, CA 90509. 


The following applications were filed 
in region 5. Send protest to: Consumer 
Assistance Center, Interstate Commerce 
Commission, 411 West 7th Street, Suite 
500, Fort Worth, TX 76102. 


MC 123876 (Sub-5-8TA), filed April 29, 
1983. Applicant: PRATT 
TRANSPORTATION CO., INC., P.O. 
Box 1501, Omaha, NE 68101. 
Representative: Jack L. Shultz, P.O. Box 
82028, Lincoln, NE 68501-2028. A/cohol 
in bulk between Tazewell County, IL 
and Lancaster County, NE. Supporting 
shipper: Jones Petroleum, Lincoln, NE. 


MC 135762 (Sub-5-14TA), filed April 
29, 1983. Applicant: JOHN H. NEAL, 
INC., P.O. Box 3877, Fort Smith, AR 
72913. Representative: Don A. Smith, 
P.O. Box 43, Fort Smith, AR 72902. 
Contract; Irregular: General 
commodities (except Classes A and B 
explosives, commodities in bulk and 
household goods as defined by the 
Commission), between points in the U.S. 
(except AK and HI) under a continuing 
contract with Hoover Universal, Inc., 
Supporting shipper: Hoover Universal, 
Inc., Georgetown, KY. 


MC 142037 (Sub-5-2TA), filed April 27, 
1983. Applicant: SCHULTZ BROS., INC., 
Post Office Box 373, Guy, TX 77444, 
Representative: Thomas F. Sedberry, 
Post Office Box 2023, Austin, TX 78768. 
Building materials, between points in 
Tarrant county, TX, on the one hand, 
and, on the other, points in TX. 
Restricted to traffic having prior 
interstate move. Supporting shippers: 





Idaho Timber Corporation and Chandler 
Corporation. 

MC 144413 (Sub-5-2TA), filed April 28, 
1983. Applicant: THOMPSON TRUCK 
TRANSPORTATION, 11218 Elm Street, 
Omaha, NE 68144. Representative: E. 
Larry Wells, P.O. Box 45538, Dallas, TX 
75245. Food and related products from 
points in Dallas, TX to Wichita and 
Huchinson, KS and Lincoln and Omaha, 
NE under continuing contract(s) with 
Mission Foods Corporation. Supporting 
shipper(s): Mission Foods Corporation, 
Road, Dallas, TX. 

MC 165857 (Sub-5-3TA), filed April 29, 
1983. Applicant: VINER’S INC., P.O. Box 
290 Emerson, IA 51533. Representative: 
James F. Crosby & Associates, 7363 
Pacific Street, Suite 210B Omaha, NE 
68114. Metal Products, from (a) Auburn, 
NY to Falls City, NE; (b) Chicago and 
Peoria, IL and El Paso, TX to Omaha, 
NE; and (c) Monroe, MI to Falls City, NE 
(and points in their respective 
commercial zones). Supporting shipper: 
Total National Transportation Inc., 
Omaha, NE. 

MC 167656 (Sub-5-1TA), filed April 27, 
1983. Applicant: TRUCK SYSTEMS, 
INC., Box 428, Converse, TX 78109. 
Representative: Billy R. Reid, 1721 Carl 
Street, Fort Worth, TX 76103. Clay, 
glass, concrete or stone products, 
between points in TX and CA. 
Supporting shipper: Capitol Marble & 
Granite Co., Inc., Marble Falls, TX. 

MC 167670 (Sub-5-1TA), filed April 27, 
1983. Applicant: C & R CHARTERING 
CO., INC., 602 N. Broadway, La Porte, 
TX 77571. Representative: Cliff Hall 
(same as above). General Commodities 
in containers, between the Ports of 
Houston, and Galveston, TX the Port of 
New Orleans, LA, on the one hand, and 
on the other, points in the U.S. (ex AK 
and HI) Supporting shipper{s): 10. 

MC 167690 (Sub-5-1TA), filed April 28, 
1983. Applicant: G & S 
TRANSPORTATION, INC., P.O. Box 
1195, Sherman, TX 75090. 
Representative: William Sheridan, P.O. 
Drawer 5049, Irving, TX 75062. General 
Commodities (except classes A and B 
explosives, household goods or bulk 
commodities) between Dallas and 
Tarrant Counties, TX on the one hand, 
and, on the other, points in AR, LA, OK 
and TX. Restricted to shipments for the 
account of Sunbelt Consolidators, Inc. 
Supporting shipper: Sunbelt 
Consolidators, Inc., Dallas, TX. 


MC 167691 (Sub-5-1TA), filed April 28, 
1983. Applicant: SWEETRANS, INC., 
3731 Cavalier, Garland, TX 75042. 
Representative: James W. Hightower, 
Suite 301, 5801 Marvin D. Love Freeway, 
Dallas, TX 75237-2385. Contract: 


Irregular; (1) Corn sweeteners, from 
Memphis, TN to Garland, Houston and 
San Antonio, TX; and (2) from.Garland, 
Houston and San Antonio, TX to points 
in TX. Supporting shipper: Cargill Corn 
Starch and Syrup, Inc., Memphis, TN. 

MC 167718 (Sub-5-1TA), filed April 29, 
1983. Applicant: DOUGLAS W. 
HOBSON, d.b.a. HOBSON TRANSFER, 
722 N. 22nd Street, Clarinda, IA 51632. 
Representative: Richard D. Howe, 600 
Hubbell Building, Des Moines, IA 50309. 
Fertilizers, between La Platte and 
Omaha, NE, on the one hand, and, on 
the other, Page County IA. Supporting 
shipper: Wynn Feed & Fertilizer, 
Clarinda, IA. 


The following applications were filed 
in Region 6. Send protests to: Interstate 
Commerce Commission, Region 6 Motor 
Carrier Board, 211 Main St., Suite 501, 
San Francisco, CA 94105. 

MC 167266 (Sub-6-1TA), filed April 27, 
1983. Applicant: ALONZO FARMS, 
INC., 7481 Batavia Rd., Dixon, CA 95620. 
Representative: Alfred C. Alonzo (same 
as applicant). Dry fertilizer in bulk, 
between points in CA and OR for 270 
days. An underlying ETA seeks 120 days 
authority. Supporting shippers: Allied 
Fiber & Plastics P.O. Box 2332 R, 
Morristown, New Jersey 07960; Azevedo 
Hay & Grain, P.O. Box 760, Dixon, CA 
95620. 

MC 52793 (Sub-6-30TA), filed April 28, 
1983. Applicant: BEKINS VAN LINES 
CO., 333 South Center Street, Hillside, IL 
60162. Representative: David A. 
Gallagher (same address as applicant). 
Contract irregular: Household Goods 
between points in the U.S., except AK 
and HI for 270 days. Supporting shipper: 
Lockheed-Georgia Company of Marietta, 
GA. 

MC 164677 (Sub-6-2TA), filed April 28, 
1983. Applicant: BAILIN, INC., d.b.a. 
CBR ENTERPRISES, INC., 122 S. E. 9th, 
Bend, OR 97701. Representative: Russell 
M. Allen, 1200 Jackson Tower, Portland, 
OR 97205. General commodities (except 
A and B explosives, household goods 
and commodities in bulk), between 
points in OR, WA, CA, AZ and NV, for 
270 days. Supporting shippers: There are 
22 supporting shippers. Their statements 
may be examined at the Regional Office 
listed above. 

MC 166942 (Sub-6-1TA), filed April 27, 
1983. Applicant: LEILANI SPELL, d.b.a. 
ELITE TRUCKING, 100 Harter Ave., 
Woodland, CA 95695. Representative: 
(Same as above.) General Commodities 
(except Class A and B explosives, 
commodities in bulk) between 
Woodland, CA and Medford, OR for 270 
days. An underlying ETA seeks 120 says 
authority. Supporting shipper: Radio 
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Shack, 700 Santa Anita, Woodland, CA 
95695. 


MC 151910 (Sub-6-1TA), filed April 28, 
1983, Applicant: KINGMAN AUTO 
SALVAGE, INC., 3800 North Highway 
66, Kingman, AZ 86401. Representative: 
Cecil Blankenship (same address as 
applicant). Textile, mill and wood 
products between points in the U.S. for 
270 days. Supporting shippers: Hydro- 
Dynamics of Arizona, Inc., 2000 
Industrial Blvd., Lake Havasu City, AZ 
86403. 


MC 141599 (Sub-6-4TA), filed April 28, 
1983. Applicant: MOUNTAIN PACIFIC 
TRANSPORT LTD., d.b.a. SHADOW 
LINES, 241 Schoolhouse Rd., Coquitlam, 
B.C., CD V3K 4X9. Representative: 
George R. LaBissoniere, 15 S. Grady 
Way, Suite 239, Renton, WA 98055. 
Lumber and wood products from points 
in WA, OR, CA, ID, and MT to points in 
WA, OR, CA, ID, MT, AZ, NM, TX, NV, 
UT, WY, OK, NE, KS, ND and SD, for 
270 days. Supporting shippers: Wood 
Traders, Inc., P.O. Box 10428, Eugene, 
OR 97440; Marine Lumber Service, Inc., 
P.O. Box 80964, 525 S. Chicago St., 
Seattle, WA 98108. 


MC 141599 (Sub-6-5TA), filed April 28, 
1983. Applicant: MOUNTAIN PACIFIC 
TRANSPORT LTD., d.b.a. SHADOW 
LINES, 241 Schoolhouse Rd., Coquitlam, 
B.C., CD V3K 4X9. Representative: 
George R. LaBissoniere, 15 S. Grady 
Way, Suite 239, Renton, WA 98055. 
Mercer commodities and contractors 
equipment and machinery between 
points in WA, OR, CA, NV, ID, UT, AZ, 
WY, CO, NM, TX, OK, KS, NE, ND and 
SD, for 270 days. Supporting shipper: 
Attica Equipment Co., Ltd., 2381 United 
Blvd., Mayfair Industrial Park, 
Coquitlam, B.C., CD V3K 5X9. 

MC 141599 (Sub-6-6TA), filed April 28, 
1983. Applicant: MOUNTAIN PACIFIC 
TRANSPORT LTD., d.b.a. SHADOW 
LINES, 241 Schoolhouse Rd., Coquitlam, 
B.C., CD V3K 4X9. Representative: 
George R. LaBissoniere, 15 S. Grady 
Way, Suite 239, Renton, WA 98055. 
Metal and metal products from points in 
the Seattle, WA commercial zone, 
Spokane and Puyallup, WA, to points in 
OR, CA, ID, MT, UT, NV, CO, AZ, NM, 
TX, OK, KS, NE, ND, and SD, for 270 
days. Supporting shippers: Bowman 
Associates, Inc., P.O. Box 9312, Seattle, 
WA 98108; Bowman & Associates, Inc., 
S. 525 Monroe, Spokane, WA 99204; 
Frontier Pipe, 14021 E. Pioneer Way, 
Puyallup, WA 98371. 

MC 146550 (Sub-6-1TA), filed April 27, 
1983. Applicant: PETERSEN 
NORTHWEST CORPORATION, d.b.a. 
PETE'S MOBILE HOME AND 
MODULAR TRANSPORTING, 21841 
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Pacific Hiway S., Seattle, WA 98188. 
Representative: Boyd Hartman, P.O. Box 
3641, Bellevue, WA 98009. Building and 
Buildings in sections including mobile 
homes in sections and those mounted on 
wheeled under carriages with hitch ball 
connections from points in Jefferson, 
Marion County, OR to Seattle, King 
County, WA for 270 days. An underlying 
ETA seeks 120 days authority. 
Supporting shipper: Farwest Modular, 
Inc., 10466 Sunnyside Rd., S.E., Jefferson, 
OR 97352. 


MC 166735 (Sub-6-1TA), filed April 28, 
1983. Applicant: WESTERN 
PERISHABLE EXPRESS LTD., No. 11- 
309-20630 Mufford Crescent, Langley 
B.C., CD V3A 4P7. Representative: 
(Same as above.) Contract Carrier, 
Irregular routes: Cedar Shakes and 
Shingles, from ports of entry on the U.S.- 
Canada International Boundary in WA. 
to points in WA, OR, CA, AZ, CO, ID, 
NV, MO, WY, UT, for 270 days for the 
account of Anglo-American Cedar 
Products Ltd. Supporting shipper: Anglo- 
American Cedar Products Ltd., 33286 S. 
Railway Ave., Mission B.C. V2V 4M6. 


W 1338 (Sub-3), filed April 26, 1983. 
Applicant: THE BINKLEY CO., d.b.a. 
NORTHWEST NAVIGATION, P.O. Box 
1065, Bethel, AK 99559. Representative: 
Jim Pitzer, 15 South Grady Way—Suite 
321, Renton, WA 98055. General 
Commodities, by water vessel, between 
points in AK on the Kuskokwim River 
and its Tributaries, from its mouth to 
and including Medfra, AK, for 180 days. 
Supporting shippers: There are six 
shippers. Their statements may be 
examined at the Regional Office listed. 
Agatha L. Mergenovich, 

Secretary. 


(FR Doc. 83-12600 Filed 5-10-83; 8:45 am] 
BILLING CODE 7035-01-M 


[Docket No. AB-6 (Sub-140)] 


Rail Carriers; Burlington Northern 
Railroad Company—Abandonment—in 
Otter Tail County, MN; Notice of 
Findings 


The Commission has found that the 
public convenience and necessity permit 
the Burlington Northern Railroad 
Company to abandon a 16.05—mile line 
of railroad between milepost 47.47 near 
Hoot Lake, MN, and milepost 31.42 near 
Battle Lake, MN. A certificate will be 
issued authorizing this abandonment 
unless within 15 days after this 
publication the Commission also finds 
That: (1) A financially responsible 
person has offered financial assistance 
(through subsidy or purchase) to enable 
the rail service to be continued; and (2) 


it is likely that the assistance would 
fully compensate the railroad. 

Any financial assistance offer must be 
filed with the Commission and served 
concurrently on the applicant, with 
copies to Louis E. Gitomer, Room 5417, 
Interstate Commerce Commission, 
Washington, DC 20423, no later than 10 
days from publication of this notice. 
Any offer previously made must be’ 
resubmitted within this 10 day period. 

Information and procedures regarding 
financial assistance for continued rail 
services are contained in 49 U.S.C. 10905 
and 49 CFR 1152.27. 

Agatha L. Mergenovich, 
Secretary. 

{FR Doc. 83-12595 Filed 5-10-83; 8:45 am] 
BILLING CODE 7035-01-M 


[Docket No. AB-101 (Sub-5)] 


Rail Carriers; Duluth, Missabe and fron 
Range Railway Company— ; 
Abandonment—in Lake County, MN; 
Notice of Findings 


The Commission has issued a 
certificate authorizing Duluth, Missabe 
and Iron Range Railway Company to 
abandon its 29.86—mile rail line near 
Jordan (milepost 12.14) and at Sawbill 
(milepost 42.00) in Lake County, MN. 
The abandonment certificate will 
become effective 30 days after this 
publication unless the Commission also 
finds that: (1) A financially responsible 
person has offered financial assistance 
(through subsidy or purchase) to enable 
the rail service to be continued; and (2) 
it is likely that the assistance would 
fully compensate the railroad. 

Any financial assistance offer must be 
filed with the Commission and served 
concurrently on the applicant, with 
copies to Mr. Louis D. Gitomer, Room 
5417, Interstate Commerce Commission, 
Washington, DC 20423, no later than 10 
days from publication of this Notice. 
Any offers previously made must be 
remade within this 10-day period. 

Information and procedures regarding 
financial assistance for continued rail 
services are contained in 49 U.S.C. 10905 
and 49 CFR 1152.27. 

Agatha L. Mergenovich, 
Secretary. 

[FR Doc. 83-12594 Filed 5-10-83, &45 am] 
BILLING CODE 7035-01-M 


[Finance Docket No. 30168] 


Rail Carriers; Pioneer Valley Railroad 
Co.—Exemption Operation 
Easthampton, MA 


AGENCY: Interstate Commerce 
Commission. 


ACTION: Notice of Exemption. 


SUMMARY: The Interstate Commerce 
Commission exempts the Pioneer Valley 
Railroad Company from the prior 
approval requirements of 49 U.S.C. 10901 
for its operation of 1.58 miles of railroad 
in Easthampton, MA. 

DATES: This exemption is effective on 

May 11, 1983. Petitions to reopen must 

be filed by May 31, 1983. 

ADDRESSES: Send pleadings referring to 

Finance Docket No. 30168 to: 

(1) Rail Section, Room 5349, Interstate 
Commerce Commission, Washington, 
DC 20423. 
and 

(2) Petitioner’s representative: Robert L. 
Calhoun, Sullivan & Worcester, Suite 
806, 1025 Connecticut Ave., NW., 
Washington, DC 20036. 

FOR FURTHER INFORMATION CONTACT: 

Louis E. Gitomer, (202) 275-7245. 


SUPPLEMENTARY INFORMATION: 

Additional information is contained in 
the Commission's decision. To purchase 
a copy of the full decision, write to T. S. 
InfoSystems, Inc., Room 2227, Interstate 
Commerce Commission, Washington, 
DC 20423, or call 289-4357 (D. C. 
Metropolitan area) or toll free (800) 424— 
5403. 


Decided: May 3, 1983. 

By the Commission, Chairman Taylor, Vice 
Chairman Sterrett, Commissioners Andre and 
Gradison. Vice Chairman Sterrett concurred 
except for the third ordering paragraph in the 
decision. Commissioner Andre would not 
impose a deadline for consummation of the 
exempted transaction. 

Agatha L. Mergenovich, 
Secretary. 

[FR Doc. 83-22597 Filed 5-10-83; 8:45 am] 
BILLING CODE 7035-01-M 


NUCLEAR REGULATORY 
COMMISSION 


Advisory Committee for Review of 
Investigation Policy on Rights of 
Licensee Employees Under 
investigation; Meeting 


Notice is hereby given pursuant to the 
Federal Advisory Committee Act that 
the Advisory Committee for Review of 
the Office of Investigation Policy on 
Rights of Licensee Employees Under 
Investigation will hold a meeting on 
May 26, 1983, beginning at 10:30 a.m. 
and lasting until the conclusion of 
business. The meeting will be held in 
Room 1167, 1717 H Street, N.W.., 
Washington, D.C. 

The entire meeting will be open to 
public attendance except for those 
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portions during which the Committee 
finds it necessary to discuss detailed 
investigative practices and procedures. 
(Sunshine Act Exemption 7). To the 
extent practicable, these closed portions 
will be held so as to minimize 
inconvenience to members of the public 
in attendance. 

I have determined, in accordance with 
Subsection 10(d) of the Federal 
Advisory Committee Act, that it may be 
necessary to close some portions of this 
meeting to public attendance to avoid 
the disclosure of investigative 
techniques’ and procedures. The 
authority of such closure is Exemption 
(7) to the Sunshine Act, 5 U.S.C. 
552b{c)(7). 

At this meeting the Committee will 
hear from and hold discussions with 
representatives from other federal 
agencies, public interest organizations 
and a labor group on the issues before 
the Committee. Those issues are as 
follows: 

1. Should the NRC as a matter of 
policy apprise all interviewees prior to 
an interview that they have a right to 
have an attorney present? 

(a) Should there be different policies 
for those merely being questioned to 
obtain information and for those being 
personally investigated, i.e., “suspects’’? 

(b) If the NRC should advise 
interviewees of their right to an 
attorney, what form should that advice 
take, i.e., published rule, oral advice, 
signed acknowledgement, etc.? 

2. May, and, If so, should the 
Commission limit an interviewee’s 
choice of counsel by excluding from the 
interview any attorney who also 
represents the entity being investigated? 

3. Should the NRC allow interviewees 
to tape record the interview and/or 
should the NRC record the interview at 
the request of an interviewee? 


Name of applicant, date of application, 


date received, and application number Material type 


Babcock & Wilcox, Apr. 15, 1983, Apr 
21, 1983, ISNM83008. 

Mitsubishi int'l, Apr. 14, 1983, April 22 
1983, XSNM02041 

Exxon Nuclear Co., Apr. 25, 
Apr. 29, 1983, ISNM83009. 


1983, 


{FR Doc. 83-12628 Filed 5-10-83; 8:45 am] 
BILLING CODE 7590-01-™ 


93.16 pct enriched uranium 
3.15 pet enriched uranium 


3.30 pet enriched uranium 


(a) if so, should the NRC advise of this 
right prior to the interview, and, if so, 
what form should that advice take? 

(b) Under what circumstances should 
the interviewee be allowed to keep the 
tape or a copy of the tape? 

(c) If the interviewee records the 
interview but the NRC does not, should 
the NRC insist on having copy of the 
tape? 

4. Should the NRC give all 
interviewees express grants of 
confidentiality? 

(a) What limitations, if any, should be 
placed on grants of confidentiality by 
the NRC? 

(b) Should there be different policies 
for different types of interviewees, e.g., 
those who come forward on their own, 
and those whom the NRC has to seek 
out? 

(c) Should the NRC grant 
confidentiality in the absence of a 
request for confidentiality? 

(d} Should the NRC advise witnesses 
of the availability of confidentiality, 
and, if so, what form should this 
notification take? 

In addition, written statements on 
these issues may be submitted by 
members of the public. Such statements 
should be submitted by June 3 to Mr. 
Richard P. Levi, Office of the General 
Counsel, U.S. Nuclear Regulatory 
Commission, Washington, D.C. 20555. If 
any other member of the public wishes 
to make an oral presentation to the 
Committee, he should contact Mr. Levi 
(Telephone 202/634-1465). 

Further information on this meeting 
may be obtained from Mr. Levi. A 
transcript of the meeting will be made 
available for public inspection and 
copying at the NRC’s Public Document 
Room, 1717 H Street, NW., Washington, 
D.C. 


Material in Kilograms 


Total 
isotope 


Total 
element 


25.186 
Canada. 
80,420 2,135 


26,000 860 


initial Core, Sendai Nuclear Power Reactor, Unit 2 
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Dated at Washington, D.C. this 5th day of 
May, 1983. 
John C. Hoyle, 
Advisory Committee Management Officer. 
(FR Doc. 83-12627 Filed 5-10-83; 8:45 am] 
BILLING CODE 7590-01-M 


Applications for Licenses to Import/ 
Export Nuclear Facilities or Materials 


Pursuant to 10 CFR 110.70(b) “Public 
notice of receipt of an application”, 
please take notice that the Nuclear 
Regulatory Commission has received the 
following applications for import/export 
licenses. A copy of each application is 
on file in the Nuclear Regulatory 
Commission's Public Document Room 
located at 1717 H Street, NW., 
Washington, D.C. 

A request for a hearing or petition for 
leave to intervene may be filed within 30 
days after publication of this notice in 
the Federal Register. Any request for 
hearing or petition for leave to intervene 
shall be served by the requestor or 
petitioner upon the applicant, the 
Executive Legal Director, U.S. Nuclear 
Regulatory Commission, Washington, 
D.C. 20555, the Secretary, U.S. Nuclear 
Regulatory Commission and the 
Executive Secretary, Department of 
State, Washington, D.C. 20520. 

In its review of applications for 
licenses to export production or 
utilization facilities, special nuclear 
material or source material, noticed 
herein, the Commission does not 
evaluate the health, safety or 
environmental effects in the recipient 
nation of the facility or material to be 
exported. The table below lists all new 
major applications. 

Dated this 3rd day of May at Bethesda, 
Maryland. 

For the Nuclear Regulatory Commission. 
James V. Zimmerman, 

Assistant Director, Export/Import and 
International Safeguards, Office of 
International Programs. 


End-use Country of destination 


23.463 Scrap recovery and possible sale in U.S. or return to FM Canada 


.. Japan 


For fabrication of fuel for reexport to Blayais Nuclear FM France 


Power Reactor in France 
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[Docket No. 50-324] 


Carolina Power & Light Company; 
Issuance of Amendment to Facility 
Operating License 


The U.S. Nuclear Regulatory 
Commission (the Commission) has 
issued Amendment No. 80 to Facility 
Operating License No. DPR-62 issued to 
Carolina Power & Light Company (the 
Licensee) which revised the Technical 
Specifications for operation of the 
Brunswick Steam Electric Plant, Unit 2 
(the facility), located in Brunswick 
County, North Carolina. The amendment 
is effective as of the date of issuance. 

The amendment revises the Technical 
Specifications to remove a uniform 
reduction of 8.5 percent in the limiting 
values of the Maximum Average Planar 
Linear Heat Generation Rate. 

The application for the amendment 
complies with the standards and 
requirements of the Atomic Energy Act 
of 1954, as amended (the Act), and the 
Commission's rules and regulations. The 
Commission has made appropriate 
findings as required by the Act and the 
Commission’s rules and regulations in 10 
CFR Chapter I, which are set forth in the 
license amendment. Prior public notice 
of this amendment was not required 
since the amendment does not involve a 
significant hazards consideration. 

The Commission has determined that 
the issuance of this amendment will not 
result in any significant environmental 
impact and that pursuant to 10 CFR 
51.5(d)(4) an environmental impact 
statement, or negative declaration and 
environmental impact appraisal need 
not be prepared in connection with 
issuance of the amendment. 

For further details with respect to this 
action, see (1) the application for 
amendment dated July 21, 1982, as 
supplemented April 28, 1983 (2) 
Amendment No. 80 to License No. DPR- 
62, and (3) the Commission's related 
Safety Evaluation. These items are 
available for public inspection at the 
Commissions Public Document Room, 
1717 H Street, NW., Washington, D.C. 
and at the Southport Brunswick County 
Library, 109 West Moore Street, 
Southport, North Carolina 28461. A copy 
of items (2) and (3) may be obtained 
upon request addressed to the U.S. 
Nuclear Regulatory Commission, 
Washington, D.C. 20555, Attention: 
Director, Division of Licensing. 


Date at Bethesda, Maryland, this 5th day of 
May 1983. 


For the Nuclear Regulatory Commission. 
Domenic B. Vassallo, 
Chief, Operating Reactors Branch No. 2 
Division of Licensing. , 
[FR Doc. 83-12629 Filed 5-10-83; 8:45 am] 
BILLING CODE 7590-01-M 


[Docket No. 50-302] 


Florida Power Corp., et al.; Granting 
Relief From ASME Code Requirements 

The U.S. Nuclear Regulatory 
Commission-(the Commissjon) has 
granted relief from certain requirements 
of the ASME Code, Section XI, “Rules 
for Inservice Inspection of Nuclear 
Power Plant Components”, to the 
Florida Power Corporation, City of 
Alachua, City of Bushnell, City of 
Gainesville, City of Kissimmee, City of 
Leesburg, City of New Smyrna Beach 
and Utilities Commission, City of New 
Smyrna Beach, City of Ocala, Orlando 
Utilities Commission and City of 
Orlando, Sebring Utilities Commission, 
Seminole Electric Cooperative, Inc., and 
the City of Tallahassee (the licensees), 
which revised the inservice inspection 
program for the Crystal River Unit No. 3 
Nuclear Generating Plant (the facility) 
located in Citrus County, Florida. The 
ASME Code Requirements are 
incorporated by reference into the 
Commission's rules and regulations in 10 
CFR Part 50. The relief was effective as 
of the date of issuance, April 1, 1983. 

This action permits Florida Power 
Corporation to use the provisions of the 
1977 edition of the ASME Code, Section 
XI, rather than the 1974 version of the 
Code, regarding the inservice inspection 
of certain vessel nozzles. The 1977 
version permits these inspections at the 
end of each 10-year inspection interval 
rather than some percentage of the 
nozzles inspected at 3% years, 6% years 
and at 10 years. 

The request for relief complies with 
the standards and requirements of the 
Atomic Energy Act of 1954, as amended 
(the Act), and the Commission’s rules 
and regulations. The Commission has 
made appropriate findings as required 
by the Act and the Commission’s rules 
and regulations in 10 CFR Chapter I, 
which are set forth in the letters granting 
relief. 

The Commission has determined that 
the granting of this relief will not result 
in any significant environmental impact 
and that pursuant to 10 CFR 51.5{(d)({4) 
an environmental impact statement, or 
negative declaration and environmental 
impact appraisal need not be prepared 
in connection with this action. 

For further details with respect to this 
action, see (1) the licensee’s letters 
dated February 21, 1983, and March 14, 
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1983, and (2) the Commission’s letters to 
Florida Power Corporation dated April 
1, 1983, and April 27, 1983. All of these 
items are available for public inspection 
at the Commission's Public Document 
Room, 1717 H Street, NW., Washington, 
D.C. and at the Crystal River Public 
Library, 668 NW. First Avenue, Crysta} 
River, Florida. A copy of item (2) may be 
obtained upon request addressed to the 
U.S. Nuclear Regulatory Commission, 
Washington, D.C. 20555, Attention: 
Director, Division of Licensing. 

Dated at Bethesda, Maryland, this 27th day 
of April 1983. 

For the Nuclear Regulatory Commission. 
John F. Stolz, 
Chief, Operating Reactors Branch No. 4, 
Division of Licensing. 
[FR Doc. 83-12630 Filed 5-10-83; 8:45 am] 
BILLING CODE 7590-01-M 





[Docket No. 50-70] 


General Electric Company; Issuance of 
Amendment to Facility Operating 
License 


The U.S. Nuclear Regulatory 
Commission (the Commission) has 
issued Amendment No. 13 to the 
General Electric Company {the licensee) 
for Facility Operating License No. TR-1. 
The amendment revises the license of 
the General Electric Test Reactor (the 
facility} located in Vallecitos, California 
to delete the physical security 
requirements and the accountability 
requirements of the license for as long 
as fuel or fueled experiments are absent 
from the facility. 

The licensee's filing, which has been 
handled by the Commission as an 
application for an amendment, complies 
with the standards and requirements of 
the Atomic Energy Act of 1954, as 
amended (the Act), and the 
Commission's rules and regulations. The 
Commission has made appropriate 
findings as required by the Act and the 
Commission’s rules and regulations in 10 
CFR Chapter I, which are set forth in the 
license amendment. Prior public notice 
of this amendment was not requied 
since the amendment does not involve a 
significant hazards consideration. 

The Commission has determined that 
the issuance of this amendment will! not 
result in any significant environmental 
impact and that pursuant to 10 CFR 
51.5(d)(4), an environmental impact 
statement, negative declaration or 
environmental impact appraisal need 
not be prepared in connection with 
issuance of this amendment. 

For further details with respect to this 
action, see (1) the Amendment No. 13 to 
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Facility Operating License No. TR-1 and 
(2) the Commission's related letter to the 
licensee dated May 3, 1983. These items 
are available for public inspection at the 
Commission's Public Document Room, 
1717 H Street, NW., Washington, D.C. 
20555. A copy of items (1) and (2) may 
be obtained upon request to the U.S. 
Nuclear Regulatory Commission, 
Washington, D.C. 20555, Attention: 
Director, Division of Licensing. 

Dated at Bethesda, Maryland, this 3rd day 
of May 1983. 

For the Nuclear Regulatory Commission. 
Dino C. Scaletti, 
Acting Chief, Standardization and Special 
Projects Branch, Division of Licensing. 
{FR Doc. 83-12631 Filed 5-10-83; 8:45 am] 
BILLING CODE 7590-01-M 


[Docket No. 50-461-OL] 


illinois Power Company, et al. (Clinton 
Power Station, Unit No. 1); 
Memorandum and Order (Scheduling 
Prehearing Conference) 


May 6, 1983. 

A special prehearing conference will 
be held on June 2, 1983, to assess the 
progress of this proceeding. The 
conference will convene at 9:00 a.m. in 
the Plaza Room of the University Inn, 
302 East John Street, Champaign, Illinois 
61820. All parties are directed to attend 
and to be prepared to discuss the 
folllowing topics: 

(1) Status of negotiations between the 
parties on contentions 

(2) Applicants’ evaluation of 
construction schedule 

(3) Actions being taken to assure 
adequate quality assurance and quality 
control 

(4) Future schedule for this 
proceeding. 

Upon consideration of the foregoing 
and the entire record in this matter, it is 
this 6th day of May 1983. 

Ordered: 

That a special prehearing conference 
to consider the matters set forth above 
shall be held at the stated time and 
place and shall be attended by all 
parties to this proceeding. 


Bethesda, Maryland. 
For the Atomic Safety and Licensing Board. 
Oscar H. Paris, 
Adminisigative Judge. 
[FR Doc. 83-12632 Filed 5-10-63; 8:45 am] 
BILLING CODE 7590-01-M 


[Docket No. 50-331] 


lowa Electric Light and Power 
Company, et al.; Issuance of 
Amendment to Facility Operating 
License 


The U.S. Nuclear Regulatory 
Commission (the Commission) has 
issued Amendment No. 90 to Facility 
Operating License No. DPR-49 issued to 
Iowa Electric Light and Power Company, 
Centralowa Power Cooperative, and 
Corn Belt Power Cooperative, which 
revises the Technical Specifications for 
operation of the Duane Arnold Energy 
Center (DAEC), located in Linn County, 
Iowa. The amendment is effective as of 
its date of issuance. 

The amendment modifies the 
Technical Specifications to delete the 
requirements for the Shift Technical 
Advisor (STA) to be on duty during 
refueling. 

The application for the amendment 
complies with the standards and 
requirements of the Atomic Energy Act 
of 1954, as amended (the Act), and the 
Commission's rules and regulations. The 
Commission has made appropriate 
findings as required by the Act and the 
Commission’s rules and regulations in 10 
CFR Chapter I, which are set forth in the 
license amendment. Prior public notice 
of this amendment was not required 
since the amendment does not involve a 
significant hazards consideration. 

The Commission has determined that 
the issuance of this amendment will not 
result in any significant environmental 
impact and that pursuant to 10 CFR 
51.5(d)(4) an environmental impact 
statement or negative declaration and 
environmental impact appraisal need 
not be prepared in connection with 
issuance of this amendment. 

For further details with respect to this 
action, see (1) the application for 
amendment dated March 15, 1983 (2) 
Amendment No. 90 to License No. DPR- 
49, and (3) the Commission's letter to 
lowa Electric Light and Power Company 
dated May 3, 1983. All of these items are 
available for public inspection at the 
Commission's Public Document Room, 
1717 H Street, NW., Washington, D.C. 
and at the Cedar Rapids Public Library, 
426 Third Avenue, S.E., Cedar Rapids, 
Iowa 52401. A copy of items (2) and (3) 
may be obtained upon request 
addressed to the U.S. Nuclear 
Regulatory Commission, Washington, 
D.C. 20555, Attention: Director, Division 
of Licensing. 


Dated at Bethesda, Maryland, this 3rd day 
of May 1983. 
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For the Nuclear Regulatory Commission. 
Vernon L. Rooney, 
Acting Chief, Operating Reactors Branch 
No. 2, Division of Licensing, Office of Nuclear 
Reactor Regulation. 
[FR Doc. 83-12633 Filed 5-10-83; 8:45 am] 
BILLING CODE 7590-01-M 


[Docket No. 50-331] 


lowa Electric Light & Power Company, 
et al.; Issuance of Amendment to 
Facility Operating License 


The U.S. Nuclear Regulatory 
Commission (the Commission) has 
issued Amendment No. 91 to Facility 
Operating A License No. DPR-49 issued 
to Iowa Electric Light and Power 
Company, Central lowa Power 
Cooperative, and Corn Belt Power 
Cooperative, which revises the license 
for operation of the Duane Arnold 
Energy Center, located in Linn County 
Iowa. The amendment is effective as of 
its date of issuance. 

The amendment incorporates a 
license condition requiring the licensee 
to follow its “Plan for the Integrated 
Scheduling of Plant Modifications for 
the Duane Arnold Energy Center.” 

The application for the amendment 
complies with the standards and 
requirements of the Atomic Energy Act 
of 1954, as amended (the Act), and the 
Commission's rules and regulations. The 
Commission has made appropriate 
findings as required by the Act and the 
Commission's rules and regulations in 10 
CFR Chapter I, which are set forth in the 
license amendment. Prior public notice 
of this amendment was not required 
since the amendment does not involve a 
significant hazard consideration. 

The Commission has determined that 
the issuance of this amendment will not 
result in any significant environmental 
impact and that pursuant to 10 CFR 
51.5(d)(4) an environmental impact 
statement or negative declaration and 
environmental impact appraisal need 
not be prepared in connection with 
issuance of this amendment. 

For further details with respect to this 
action, see (1) the application for 
amendment dated November 12, 1982, 
(2) Amendment No. 91 to License No. 
DPR-49, and (3) the Commission’s 
related Program Evaluation. All of these 
items are available for public inspection 
at the Commission's Public Document 
Room, 1717 H Street, NW., Washington, 
D.C. and at the Cedar Rapids Public 
Library, 426 Third Avenue, SE., Cedar 
Rapids, lowa 52401. A copy of items (2) 
and (3) may be obtained upon request 
addressed to the U.S. Nuclear 
Regulatory Commission, Washington, 
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D.C. 20555, Attention: Director, Division 
of Licensing. 

Dated at Bethesda, Maryland, this 3rd day 
of May 1983. 

For the Nuclear Regulatory Commission. 
Vernon L. Rooney, 
Acting Chief, Operating Reactors Branch No. 
2, Division of Licensing. 
[FR Doc. 83-12634 Filed 5-10-83; 8:45 am] 
BILLING CODE 7590-01-M 


[Docket No. 50-309] 


Maine Yankee Atomic Power Co. 
(Maine Yankee Atomic Power Station); 
Request for Action Under 10 CFR 
2.206 


Notice is hereby given that by its 
“Request for Issuance of an Order to 
Show Cause” dated April 8, 1983 
(Request), Sensible Maine Power. 
Eleanor S. Miller, Stanley R. Tupper, and 
Judy Flanagan, requested that certain 
actions be taken by the Nuclear 
Regulatory Commission with respect to 
the Maine Yankee Atomic Power Station 
in light of a report issued by the Federal 
Emergency Management Agency 
evaluating the emergency response 
exercise conducted for the Maine 
Yankee facility in December 1982. The 
relief requested includes initiation of 
show-cause proceedings to modify, 
suspend, or revoke the Maine Yankee 
operating license, and such other relief 
as may be proper. The Request is being 
treated pursuant to 10 CFR 2.206 of the 
Commission's regulations, and action 
will be taken on the Request within a 
reasonable time. 

A copy of the request is available for 
inspection in the Commission's Public 
Document Room, 1717 H Street, NW., 
Washington, D.C., 20555 and at the local 
public document room for the Maine 
Yankee facility at the Wiscasset Public 
Library Association, High Street, 
Wiscasset, Maine. 

Dated at Bethesda, Maryland, this 29th day 
of April, 1983. 

For the Nuclear Regulatory Commission. 
Richard C. DeYoung, 

Director, Office of Inspection and 
Enforcement. 

[FR Doc. 83~12635 Filed 5-10-83; 8:45 am] 
BILLING CODE 7590-01-M 


[Docket No. 50-220] 


Niagara Mohawk Power Corporation; 
issuance of Amendment to Facility 
Operating License 

The U.S. Nuclear Regulatory 
Commission (the Commission) has 
issued Amendment No. 52 to Facility 
Operating License No. DPR-63 issued to 


Niagara Mohawk Power Corporation 
(the licensee) which revised the 
technical specifications of the Nine Mile 
Point Nuclear Station, Unit No. 1 (the 
facility), located in Oswego County, 
New York. The amendment is effective 
as of the date of issuance. 

The amendment changes the test 
duration for the containment integrated 
leak rate test to a minimum of 8 hours 
rather than 24 hours. 

The application for this amendment 
complies with the standards and 
requirements of the Atomic Energy Act 
of 1954, as amended (the Act), and the 
Commission's regulations. The 
Commission has made appropriate 
findings as required by the Act and the 
Commission's regulations in 10 CFR 
Chapter I, which are set forth in the 
license amendment. Prior public notice 
of the amendment was not required 
since the amendment does not involve a 
significant hazards consideration. 

The Commission has determined that 
the issuance of the amendment will not 
result in any significant environmental 
impact and that pursuant to 10 CFR 51.5 
(d) (4) an environmental impact 
statement or negative declaration and 
environmental impact appraisal need 
not be prepared in connection with the 
issuance of the amendment. 

For further details with respect to this 
action, see (1) the application for 
amendment dated January 11, 1979, (2) 
amendment No. 52 to License No. DPR- 
63 and (3) the Commission’s related 
Safety Evaluation. All of these items are 
available for public inspection at the 
Commission's Public Document Room, 
1717 H Street, NW. Washington, D.C. 
and at the State University College at 
Oswego, Penfield Library, Documents, 
Oswego, New York 13126. A copy of 
items (2) and (3) may be obtained upon 
request addressed to the U.S. Nuclear 
Regulatory Commission, Washington, 
D.C. 20555, Attention: Director, Division 
of Licensing. 

Dated at Bethesda, Maryland, this 4th day 
of May 1983. 

For the Nuclear Regulatory Commission. 
Domenic B. Vassallo, 

Chief, Operating Reactors Branch No. 2, 
Division of Licensing. 

{FR Doc. 83-12636 Filed 5-10-83; 8:45 am] 

BILLING CODE 7590-01-M 


[Docket Nos. 50-361 and 50-362] 


Southern California Edison Co., et al.; 
Issuance of Amendments; Facility 
Operating License Nos. NPF-10 and 
NPF-15 

The U.S. Nuclear Regulatory 
Commission (the Commission) has 
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issued Amendment No. 19 to Facility 
Operating License No. NPF-10, and 
Amendment No. 7 to Facility Operating 
License NFP-15 to Southern California 
Edison Company (SCE), San Diego Gas 
and Electric Company, The City of 
Riverside, California and The City of 
Anaheim, California (licensees) for the 
San Onofre Nuclear Generating Station, 
Units 2 and 3 (the facility) located in San 
Diego County, California. These 
amendments are effective as of the date 
of issuance. 

The amendments modify (1) the 
Technical Specifications covering 
radioactive liquid effluents and effluent 
monitoring instrumentation to add a 
steam generator blowndown bypass line 
as an alternate release path, along with 
the associated effluent sampling and 
monitoring; and (2) the Technical 
Specification covering radiation 
monitoring alarm instrumentation to 
change the alarm setpoint for the 
containment high range monitors. These 
amendments were requested by the SCE 
letter of April 15, 1983. 

Issuance of these amendments 
complies with the standards and 
requirements of the Atomic Energy Act 
of 1954, as amended (the Act), and the 
Commission's regulations. The 
Commission has made appropriate 
findings as required by the Act and the 
Commission's regulations in 10 CFR 
Chapter I, which were set forth in the 
license amendments. 

Prior public notice of these 
amendments is not required because the 
amendments do not involve a significant 
hazards consideration. 

The Commission has determined that 
the issuance of these amendments will 
not result in any significant 
environmental impact and pursuant to 
10 CFR 51.4(d)(4) an environmental 
impact statement, or negative 
declaration and environmental impact 
appraisal need not be prepared in 
connection with issuance of the 
amendments. 

For further details with respect to this 
action, see (1) Southern California 
Edison Company's letter dated April 15, 
1983, (2) Amendment No. 19 to Facility 
Operating License No. NPF-10, (3) 
Amendment No. 7 to facility Operating 
License NPF-15, and (4) the 
Commission's related Safety Evaluation. 

These items are available for public 
inspection at the Commission's Public 
Document Room, 1717 H Street, NW.., 
Washington, D.C., and at the San 
Clemente Library, 242 Avenida Del Mar, 
San Clemente, California 92672. A copy 
of items (2), (3) and (4) may be obtained 
upon request addressed to the U.S. 
Nuclear Regulatory Commission, 
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Washington, D.C. 20555, Attention: 
Director, Division of Licensing. 

Dated at Bethesda, Maryland, this 4th day 
of May, 1983. 

For the Nuclear Regulatory Commission. 
George W. Knighton, 
Chief, Licensing Branch No. 3, Division of 
Licensing. 
[FR Doc. 83~12637 Filed 5-10-83; 8:45 am] 
BILLING CODE 7590-01-M 


Ad Hoc Committee for Review of 
Nuclear Reactor Licensing Reform 
Proposals; Meeting 

Notice is hereby given in accordance 
with Section 10 of the Federal Advisory 
Committee Act that NRC’s Ad Hoc 
Committee for Review of Nuclear 
Reactor Licensing Reform Proposals will 
hold its next meeting at 10:30 a.m., May 
25, 1983. This meeting will take place at 
the office. of Shaw, Pittman, Potts and 
Trowbridge, South Building, 9th Floor 
Lobby, 1800 M Street, N.W. Washington, 
D.C. and will be open for public 
observation. Prior announcement of this 
meeting was made at the committee’s 
last open meeting which took place on 
May 5, 1983. 

At this meeting, the committee will 
continue its review of administrative 
proposals for reforming the NRC’s 
licensing process for nuclear plants. A 
transcript of the meeting will be made 
available for public inspection and 
copying at NRC's Public Document 
Room, 1717 H Street, N.W. Washington, 
D.C. 

Further information on the meeting 
may be obtained from Mr. Rothschild, 
Office of the General counsel, U.S. 
Nuclear Regulatory Commission, 
Washington, D.C. 20555. (Telephone: 
202/634-1465). 

Dated at Washington, D.C., this 9th day of 
May 1983. 

John C. Hoyle, 

Advisory committee Management Officer. 
[FR Doc 83-12802 Filed 5-10-83; 8:45 am] 

BILLING CODE 7590-01-M 


SECURITIES AND EXCHANGE 
COMMISSION 


Forms Under Review By Office of 
Mangement and Budget 


Agency Clearance Officer: Kenneth A. 

Fogash, 202-272-2142. 

Upon written request copy available 
from: Securities and Exchange 
Commission, Office of Consumer Affairs 
and Information Services, Washington, 
D.C. 20549. 

E>:tension 
Rule 13e-3 


No. 270-1 

Notice is hereby given that pursuant 
to the Paperwork Reduction Act of 1980 
(44 U.S.C. 3501 et seqg.), the Securities 
and Exchange Commission has 
submitted Rule 13e-3 and Schedule 13E- 
3 under the Securities Exchange Act of 
1934 for an extension of clearance. The 
rule and schedule prohibit fraudulent, 
deceptive and manipulative acts or 
practices in connection with going 
private transactions and prescribe filing, 
disclosure and dissemination 
requirements designed to prevent such 
acts and practices. Submit comments to 
OMB Desk Officer: Robert Veeder, 202- 
395-4814, Office of Information and 
Regulatory Affairs, Room 3235, NEOB, 
Washington, D.C. 20509. 

Dated: May 5, 1983. 
Shirley E. Hollis, 
Assistant Secretary. 
[FR Doc. 83-12654 Filed 5-10-83,,8:45 am] 
BILLING CODE 8010-01-M 





[Release No. 19737; SR-CBOE-83-5] 


Chicago Board Options Exchange, 
inc.; Order Approving Proposed Rule 
Change 


May 5, 1983. 

The Chicago Board Options Exchange, 
Incorporated (“CBOE”), La Salle at 
Jackson, Chicago, IL 60604, submitted on 
March 4, 1983 copies of a proposed rule 
change purrsuant to Section 19(b)(1) of 
the Securities Exchange Act of 1934 (the 
“Act”) and Rule 19b—4 thereunder to 
amend CBOE rules concerning conduct 
on the trading floor. The proposed rule 
change adds a Rule 6.20({c) that, among 
other things, restricts the activities and 
movements of clerks on the trading 
floor, prohibits them from using quote 
terminals in certain circumstances, 
requires that they display their badges 
at all times, requires market maker 
clerks to provide their employers with 
copies of any option or stock orders the 
clerks may write up and requires the 
marking of phone orders by clerks. The 
rule change proposal also adds an 
interpretive provision to the CBOE rules 
that designates failure to adequately 
supervise an employee for compliance 
with CBOE Rule 6.20(c) as an activity 
which may impair the maintenance of a 
fair and orderly market or impair public 
confidence in the operations of the 
Exchange. 

Notice of the proposed rule change 
together with the terms of substance of 
the proposed rule change was given by 
the issuance of a Commission Release 


* On March 14, 1983, CBOE filed a technical 
amendment indicating that its Board approved the 
proposed rule change. 
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(Securities Exchange Act Release No. 
19582, March 10, 1983) and by 
publication in the Federal Register (48 
FR 11547, March 18, 1983). No comments 
on the proposed rule change were 
received. 

The Commission finds that the 
proposed rule change is consistent with 
the requirements of the Act and the 
rules and regulations thereunder 
applicable to national securities 
exchanges, and in particular, the 
requirements of Section 6 and the rules 
and regulations thereunder. 

It is therefore ordered, pursuant to 
Section 19(b)(2) of the Act, that the 
above-mentioned proposed rule changes 
be, and hereby are, approved. 

For the Commission, by the Division of 
Market Regulation pursuant to delegated 
authority. 

George A. Fitzsimmons, 
Secretary. 

[FR Doc. 83-12648 Filed 5-10-83; 8:45 am] 
BILLING CODE 8010-01-M 


Cincinnati Stock Exchange; 
Applications for Unlisted Trading 
Privileges and of Opportunity for 
Hearing 

May 5, 1983. 

In the matter of applications of the 
Cincinnati Stock Exchange; For Unlisted 
Trading Privileges in Certain Securities; 
Securities Exchange Act of 1934. 

The above named national securities 
exchange has filed applications with the 
Securities and Exchange Commission 
pursuant to Section 12(f)(1)(B) of the 
Securities Exchange Act of 1934 and 
Rule 12f-1 thereunder, for unlisted 
trading privileges in the following 
stocks: 

Bradford National Corporation, 
Common Stock, $.10 Par Value (File 
No. 76622) 

Petro-Lewis Corp., Common Stock, $1 
Par Value (File No. 7-6623) 

Continental Airlines Corp., 9% 
Cumulative Convertible Preferred, 
$.10 Par Value (File No. 7-6624) 

These securities are listed and 
registered on one or more other national 
securities exchange and are reported in 
the consolidated transaction reporting 
system. 

Interested persons are invited to 
submit on or before May 26, 1983 written 
data, views and arguments concerning 
the above-referenced applications. 
Persons desiring to make written 
comments should file three copies 
thereof with the Secretary of the 
Securities and Exchange Commission, 
Washington, D.C. 20549. Following this 
opportunity for hearing, the Commission 
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will approve the applications if it finds, 
based upon all the information available 
to it, that the extensions of unlisted 
trading privileges pursuant to such 
applications are consistent with the 
maintenance of fair and orderly markets 
and the protection of investors. 


For the Commission, by the Division of 
Market Regulation, pursuant to delegated 
authority. 

George A. Fitzsimmons, 
Secretary. 

[FR Doc. 83-12653 Filed 5~10-83; 8:45 am] 
BILLING CODE 8010-01-M 


[Release No. 19729; File No. SR-PSDTC-83- 
2) 


Filing and Immediate Effectiveness of 
Proposed Rule Change by Pacific 
Securities Depository Trust Company 


May 4, 1983. 

Pursuant to Section 19(b)(1) of the 
Securities Exchange Act of 1934 (the 
“Act’’), 15 U.S.C. 78s(b)(1), notice is 
hereby given that on April 28, 1983, the 
Pacific Securities Depository Trust 
Company (‘“PSDTC”) filed with the 
Securities and Exchange Commission 
the proposed rule change as described 
herein. The Commission is publishing 
this notice to solicit comments on the 
proposed rule change from interested 
persons. 

The proposed rule change (i) would 
simplify a service provided by PSDTC 
that allows participants to segregate 
portions of their securities positions held 
in their depository accounts while using 
the unsegregated portions on those 
positions to satisfy obligations with 
Pacific Clearing Corporation (“PCC”); 
and (ii) would establish or change fees 
related to that service. PSDTC’s current 
rules provide that PCC/PSDTC 
participants may use their depository 
accounts to settle short positions 
included in their daily settlement 
obligations at PCC by (i) manually 
instructing PSDTC to debit the 
appropriate depository long postions for 
specified amounts of securities 
(“Manual Release Service”’) or (ii) 
having PSDTC automatically debit 
participants’ long depository positions 
(“Automatic Release Service” or 
“ARS"”). PSDTC believes that 
participants have been reluctant to use 
the ARS because it is cumbersome for 
them to release less than their entire 
long positions. Participants using ARS 
that wish to segregate portions of their 
positions in their depository account to 
satisfy Rule 15c3—3 (17 CFR 240.15c3-3) 
or for other purposes are required to 
submit two instructions: (i) to move a 
designated portion of their long position 


from the unsegregated account into a 
segregated account; and (ii) to return the 
segregated securities to the 
unsegregated account after the 
processing cycle with PCC is completed. 
The proposed rule change would 
simplify this procedure by permitting 
participants to submit one instruction 
directing PSDTC not to release a 
specified portion of a long position from 
the unsegregatd account for only one 
processing cycle (“By-Pass of ARS”). 
After the completion of the processing 
cycle, participants’ entire positions 
would again be available for the ARS 
for the following day’s processing cycle 
unless additional by-pass instructions 
were submitted. PSDTC believes that 
the proposal is consistent with Section 
17A(b)(3)(A) of the Act because it would 
facilitate the prompt and accurate 
clearance and settlement of securities 
transactions for which PSDTC is 
responsible. 

As noted, the proposed rule change 
would institute a new fee for the By- 
Pass of ARS of $.75 per instruction. The 
proposal also would increase the fee for 
the Manual Release Service from $.50 
per instruction to $.75 per instruction. 
(The proposal would not modify the fee 
for the ARS of $.20 per instruction.) 
PSDTC belives that the proposed fee 
increases are consistent with Section 
17A(b)(3)(D) of the Act by providing for 
the equitable allocation of reasonable 
dues, fees, and other charges among its 
participants. 

PSDTC further believes that the 
proposed rule change may take effect 
upon filing with the Commission, 
pursuant to Section 19(b)(3){A) of the 
Act and Rule 19b-4(e) (17 CFR 240.19b- 
4(e)) thereunder because the proposal (i) 
effects a change in an existing service 
that (a) does not adversely affect the 
safeguarding of securities or funds in the 
custody or control of PSDTC or for 
which it is responsible and (b) does not 
significantly affect the respective rights 
or obligations of PSDTC or persons 
using the service; and (ii) it establishes 
or changes a due, fee, or other charge. 

The foregoing change has become 
effective, pursuant to Section 19(b)(3)(A) 
of the Act and subparagraph (e) of 
Securities Exchange Act Rule 19b-4. At 
any time within 60 days of the filing of 
such proposed rule change, the 
Commission may summarily abrogate 
such rule change if it appears to the 
Commission that such action is 
necessary or appropriate in the public 
interest, for the protection of investors, 
or otherwise in furtherance of the 
purposes of the Act. 

Interestred persons are invited to 
submit written data, views, and 
arguments concerning the submission 
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within 21 days after the date of 
publication in the Federal Register. 
Persons desiring to make written 
comments should file six copies thereof 
with the Secretary of the Commission, 
Securities and Exchange Commission, 
450 Fifth Street, NW., Washington, D.C. 
20549. Reference should be made to File 
No. SR-PSDTC-83-2. 

Copies of the submission, all 
subsequent amendments, all written 
statements with respect to the proposed 
rule change which are filed with the 
Commission, and all written 
communications relating to the proposed 
rule change between the Commission 
and any person, other than those which 
may be withheld from the public in 
accordance with the provisions of 5 
U.S.C. 552, will be available.for 
inspection and copying at the 
Commission's Public Reference Room, 
450 Fifth Street, NW., Washington, D.C. 
Copies of the filing and of any 
subsequent amendments also will be 
available for inspection and copying at 
the principal office of the above- 
mentioned self-regulatory organization. 

For the Commission, by the Division of 
Market Regulation pursuant to delegated 
authority. 

George A. Fitzsimmons, 
Secretary. 

[FR Doc. 83-12651 Filed 5-10-83; 8:45 am] 
BILLING CODE 6010-01-M 


Philadelphia Stock Exchange, Inc.; 
Application for Unlisted Trading 
Privileges and of Opportunity for 
Hearing 


May 5, 1983. 


In the matter of application of the 
Philadelphia Stock Exchange, Inc.; For 
Unlisted Trading Privileges in Certain 
Securities; Securities Exchange Act of 
1934. 

The above named national securities 
exchange has filed an application with 
the Securities and Exchange 
Commission pursuant to Section 
12(f)(1)(C) of the Securities Exchange 
Act of 1934 and Rule 12f-1 thereunder, 
for unlisted trading privileges in the 
common stock of: 

Lake Shore Mines, Ltd., Common Stock, $1 
Par Value (File No. 7-6625) 


This security is registered on one or 
more other national securities exchange 
and is reported on the consolidated 
transaction reporting system. 

Interested persons are invited to 
submit on or before May 26, 1983 written 
data, views and arguments concerning 
the above-referenced application. 
Persons desiring to make written 





comments should file three copies 
thereof with the Secretary of the 
Securities and Exchange Commission, 
Washington, D.C. 20549. Following this 
opportunity for hearing, the Commission 
will approve the application if it finds, 
based upon all the information available 
to it, that the extension of unlisted 
trading privileges pursuant to such 
application is consistent with the 
maintenance of fair and orderly markets 
and the protection of investors. 


For the Commission, by the Division of 
Market Regulation, pursuant to delegated 
authority. 

George A. Fitzsimmons, 
Secretary. 

{FR Doc. 83—12649 Filed 5-10-83; 8:45 am] 
BILLING CODE 8010-01-™ 


[Release No. 34-19731; File No. SR-Amex- 
83-10] 


Self-Regulatory Organization; 

Rule Change by American 
Stock Exchange, Inc.; Miscellaneous 
Office 


Pursuant to Section 19{b)(1) of the 
Securities Exchange Act of 1934, 15 
U.S.C. 78s(b)(1), notice is hereby given 
that on May 2, 1983, the American Stock 
Exchange Commission the proposed rule 
change as described in Items I, Il, and III 
below, which Items have been prepared 
by the self-regulatory organization. The 
Commission is publishing this notice to 
solicit comments on the proposed rule 
change from interested persons. 


I. Self-Regulatory Organization's 
Statement of the Terms of Substance of 
the Proposed Rule Change 


The American Stock Exchange is 
proposing to amend Rule 464 (Record of 
Margin Calls) and to delete Rule 418 
(Bucket Shops), Rule 349 (Press 
Representatives), and Rule 445 (Security 
Underwritings). 


ii. Self-Regulatory Organization's 
Statement of the Purpose of and 
Statutory Basis for the Proposed Rule 
Change 


In its filing with the Commission, the 
self-regulatory organization included 
statements concerning the purpose of 
and basis for the proposed rule change 
and discussed any comments it received 
on the proposed rule change. The text of 
these statements may be examined at 
the places specified in Items IV below. 
The self-regulatory organization has 
prepared summaries, set forth in 
sections (A), (B), and (C) below, of the 
most significant aspects of such 
statements. 


A. Self-Regulatory Organization's 
Statement of the Purpose of and 
Statutory Basis for the Proposed Rule 
Change 


(a) Purpose. The Exchange is 
proposing a number of specific 
housekeeping rule changes as part of its 
continuing program to ensure that the 
Exchange's rules remain up to date and 
as uniform as possible with New York 
Stock Exchange rules. Each of the 
proposed changes is reviewed 
separately below. 


Bucket Shops 


Amex Rule 418 prohibits a member or 
member organization from engaging in 
or being in any way associated with a 
“bucket shop” ' operation. As “bucket 
shops” can be adequately disciplined 
instead under Article V, Section 4(h) of 
the Exchange Constitution as “conduct 
inconsistent with just and equitable 
principles of trade”, as well as under 
Article V, Section 4{i) as a violation of 
the anti-fraud provisions of the 
Exchange Act, a specific Exchange rule 
addressing this activity is unnecessary. 
It is therefore proposed that Rule 418 be 
rescinded. The NYSE has deleted its 
comparable Rule 403. 


Press Representatives 


Amex Rule 349 prohibits the direct or 
indirect employment of a representative 
of the press by a member or member 
organization for the purpose of obtaining 
confidential information. Since press 
representatives are only one group of 
persons among many whose 
employment by a member organization 
for such purpose would subject the 
member organization to disciplinary 
action, a specific Exchange rule 
addressing only this one group is 
unnecessary. Moreover, as with the 
“bucket shop” rule above, the use of 
inside information can be adequately 
disciplined instead under Article V, 
Sections 4(h) or 4({i) of the Constitution. 
It is thereore proposed that Rule 349 be 
rescinded. The NYSE has deleted its 
comparable Rule 349. 


Underwriting Report 


Amex Rule 445 requires members and 
member organizations to file with the 
Exchange a weekly report of net 
positions from security underwritings. 
However, this report has not been 
submitted to the Exchange since the 
industry adopted the Joint Regulatory 
Report in 1972 (followed by the FOCUS 
Report in 1975), as the underwriting 


‘ A “bucket shop” was generally understood to be 
any organization which intentionally delayed the 
execution of customer orders in order to make a 
personal gain from possible price changes. 


Federal Register / Vol. 48, No. 92 / Wednesday, May 11, 1983 / Notices 


information has been reflected in these 
broader financial reports. Since it is not 
necessary for this separate underwriting 
report to be submitted to the Exchange, 
it is proposed that Rule 445 be 
rescinded. The NYSE has deleted the 
comparable provision in its Rule 421. 


Record of Margin Calls 


Paragraph (a) of Amex Rule 464 
requires member firms carrying margin 
accounts to make a daily record of all 
margin calls in a customer’s account 
resulting from transactionis effected in 
the account. Although not expressly 
stated, the rule has always been 
interpreted to require that a record be 
kept of margin calls resulting from 
market fluctuations, as well as from 
transactions effected in the account. 
While the present language has caused 
no problems, it is proposed that the rule 
be amended to clarify the broader 
intent. 


“Free-Riding”"—Ominibus Accounts 


Paragraph (b) of Rule 464 provides 
that a member firm shall not permit 
customers to make a practice of “free- 
riding” in a margin account; that is, 
effecting margin transactions and then 
furnishing the required margin through 
liquidation of the same or other 
commitments. The rule, however, 
exempts from this “free-riding” 
prohibition broker-dealers carrying the 
customer accounts of other broker- 
dealers on an “omnibus” basis, 
describing at length the requirements for 
qualifying as an “omnibus” account 
under Regulation T.? In the interests of 
better drafting, it is proposed that the 
rule be amended to incorporate the 
Regulation T requirements by reference, 
rather than tracking them in the rule. 
The amendments to Rule 464 conform 
the rule to recent amendments to the 
comparable NYSE Rule (Rule 432). 

(b) Basis. The proposed amendments 
are generally consistent with Section 
6(b) of the Exchange Act in that they are 
designed to ensure that the Exchange’s 
rule remain up to date and as uniform as 
possible with New York Stock Exchange 
rules. 


B. Self-Regulatory Organization's 
Statement of Burden on Competition 


The proposed rule changes will have 
no impact on competition. 


? Since the names of the customers of the 
introducing broker-dealer are not disclosed to the 
carrying broker-dealer under an omnibus 
arrangement, the carrying broker-dealer records all 
customer transactions of the introducing broker- 
dealer in a single “ominibus" account and thus is 
incapable of policing against free-r:ding. That 
responsibility remains with the introducing broker- 
dealer. 





Federal Register / Vol. 48, No. 92 / Wednesday, May 11, 1983 / Notices 


C. Self-Regulatory Organization's 
Statement on Comments on the 
Proposed Rule Change Received from 
Members, Participants, or Others 


No written comments were solicited 
or received with respect to the proposed 
rule changes. 


Ill. Date of Effectiveness of the 
Proposed Rule Change and Timing for 
Commission Action 


Within thirty-five days of the date of 
publication of this notice in the Federal 
Register or within such longer period (i) 
as the Commission may designate up to 
90 days of such date if it finds such 
longer period to be appropriate and 
publishes it reasons for so finding or (ii) 
as to which the self-regulatory 
organization consents, the Commission 
will: 

(A) By order approve such proposed 
rule change, or 
. (B) Institute proceedings to determine 
whether the proposed rule change 
should be disapproved. 


IV. Solicitation of Comments 


Interested persons are invited to 
submit written data, views and 
arguments concerning the foregoing. 
Persons making written submission 
should file six copies thereof with the 
Secretary, Securities and Exchange 
Commission, 450 Fifth Street NW., 
Washington, D.C. 20549. Copies of the 
submission, all subsequent amendments, 
all written statements with respect to 
the proposed rule change that are filed 
with the Commission, and all written 
communications relating to the proposed 
rule change between the Commission 
and any person, other than those that 
may be withheld from the public in 
accordance with the provisions of 5 
U.S.C. 552, will be available for 
inspection and copying in the 
Commission's Public Reference Section, 
at the above address. Copies of such 
filing will also be available for 
inspection and copying at the principal 
office of the above-mentioned self- 
regulatory organization. All submissions 
should be submitted within 21 days after 
the date of this publication. 

For the Commission by the Division of 
Market Regulation, pursuant to delegated 
authority. 

Dated May 5, 1983. 

George A. Fitzsimmons, 
Secretary. 

[FR Doc. 83-12652 Filed 5-10-83; 8:45 am] 
BILLING CODE 6010-01-M 


[Release No. 34-19730; File No. SR-NYSE- 
83-15] 


Self-Regulatory Organizations; 
Proposed Rule Changes by New York 
Stock Exchange, Inc.; Relating to 
Changes to Rule 472 (Advertising, 
Market Letters, Sales Literature, 
Research and 

Activities), Rule 474A (Standards for 
Advertising, Market Letters, Sales 
Literature, Research Reports, Radio, 
Television and Writing Activities), and 
Rule 474B (Standards for Speaking 
Activities) 


Pursuant to Section 19{b)(1) of the 
Securities Exchange Act of 1934, 15 
U.S.C. 78s(b){1), notice is hereby given 
that on April 28, 1983, the New York 
Stock Exchange, Inc. filed with the 
Securities and Exchange Commission 
the proposed rule changes as described 
in Items I, ff and [fl below, which Items 
have been prepared by the self- 
regulatory organization. The 
Commission is publishing this notice to 
solicit comments on the proposed rule 
changes from interested persons. 


I. Self-Regulatory Organization's 
Statement of the Terms of Substance of 
the Proposed Rule Changes 


The proposed amendments to NYSE 
Rules 472, 474A and 474B consolidate all 
requirements for communications 
between member organizations and the 
public into one rule (Rule 472) and 
would rescind Rules 474A and 474B. The 
major changes resulting from the 
proposed amendments to the above 
three rules include: 

—Replacing specific definitions of 
such terms as “advertisements,” 
“market letters,” “research reports” and 
“sales literature” with one all 
encompassing term—“communications.’ 

—Only one person, a supervisory 
analyst, will be required to approve 
research reports, rather than two 
persons as at present (a member or 
allied member and a supervisory 
analyst). 

—Research reports on non-security 
products may be co-approved by a 
supervisory analyst and a product 
specialist designated by the firm. 

—Specific standards for” 
communications found in Rule 472.40 
and for records of past performance 
(472.40(3)), have been revised and 
updated to more appropriately reflect 
current market environment conditions. 

—The major provisions of Rule 474A 
have been repositioned throughout Rule 
472 with or without changes. Such 
changes are indicated throughout 
Exhibit I. 

—Rule 474B is proposed to be deleted 
in its entirety and replaced by Rule 


* 
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472.20, (Other Communications 
Activities) which requires member 
organization approval and the 
establishment of written procedures for 
supervision. 


Il. Self-Regulatory Organization's 
Statement of the Purpose of, and 
Statutory Basis for, the Proposed Rule 
Changes 


In its filing with Commission, the self- 
regulatory organization included 
statements concerning the purpose of 
and basis for the proposed rule changes. 
The text of these statements may be 
examined at the places specified in Item 
IV below. The self-regulatory 
organization has prepared summaries, 
set forth in Section (A), (B) and (C) 
below, of the most significant aspects of 
such statements. 


A. Self-Regulatory Organization's 
Statement of the Purpose of, and 
Statutory Basis for, the Proposed Rule 
Changes 


(a) Purpose of Proposed Rule 
Changes. The purpose of the proposed 
amendments is essentially to streamline 
and consolidate current standards into 
one rule. Further, melding all definitions 
into the general term “communications” 
should eliminate confusion as to which 
category specific communications fail 
into. Also, the elimination of the dual 
approval requirement for research 
reports eliminates unnecessary and 
duplicative administrative procedures 
for members and member organizations. 
The Exchange believes that since the 
competency of supervisory analysts is 
determined by the Exchange both as to 
abilities as an analyst and as to 
knowledge of Exchange regulations, 
their review is sufficient for approval of 
research reports. 

(b) Statutory Basis for the Proposed 
Rule Changes. The proposed 
amendments are consistent with Section 
6(b)(5) of the Securities Exchange Act of 
1934 ('34 Act) in that they are designed 
to prevent fraudulent and manipulative 
acts and practices, to promote just and 
equitable principles of trade, and in 
general, to protect investors and the 
public interest in that the amended rules 
will continue to set forth standards of 
truthfulness, good taste and disclosure 
in the’overall communications activities 
of members and member organizations 
with the public. 

The elimination of the requirement fo: 
dual approval of reseach reports is 
consistent with Section 6{c)(3)(B)of the 
1934 Act in that superevisory analysts 
are required to demonstrate that meet 
Exchange standards of training, 
experience and competence. 
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B. Self-Regulatory Organization's 
Statement on Burden on Competition 


The proposed rule changes do not 
impose any burden on competition. 


C. Self-Regulatory Organization’s 
Statement on Comments on the 
Proposed Rule Changes Received From 
Members, Participants, or Others 


The Exchange has neither solicited 
nor received comments on the proposed 
rule changes. 


Ill. Date of Effectiveness of the 
Proposed Rule Changes and Timing for 
Commission Action 


Within 35 days of the date of 
publication of this notice in the Federal 
Register or within such longer period (i) 
as the Commission may designate up to 
90 days of such date if it finds such 
longer period to be appropriate and 
publishes its reasons for so finding or (ii) 
as to which the self-regulatory 
organization consents, the Commission 
will: 

A. By order approve such proposed 
rule changes, or 

B. Institute proceedings to determine 
whether the proposed rule changes 
should be disapproved. 


IV. Solicitation of Comments 


Interested persons are invited to 
submit written data, views and 
arguments concerning the foregoing. 
Persons making written submission 
should file six copies thereof with the 
Secretary, Securities and Exchange 
commission, 450 Fifth Street, NW., 
Washington, D.C. 20549. Copies of the 
submission, all subsequent amendments, 
all written statements with respect to 
the proposed rule changes that are filed 
with the Commission, and all written 
communications relating to the proposed 
rule changes between the Commission 
and any person, other than those that 
may be withheld from the public in 
accordance with the provisions of 5 
U.S.C. 552, will be available for 
inspection and copying in the 
Commission's Public Reference Section, 
450 Fifth Street, NW., Washington, D.C. 
Copies of such filing will be available 
for inspection and copying at the 
principal office of the above mentioned 
self-regulatory organization. 

All submissions should refer to the file 
number in the caption above and should 
be submitted within 21 days after the 
date of this publication. 


For the Commission by the Division of 
Market Regulation, pursuant to delegated 
authority. 


Dated: May 5, 1983. 
George A. Fitzsimmons, 
Secretary. 
{FR Doc. 83-12650 Filed 5-10-83; 8:45 am] 
BILLING CODE 8010-01-M 


SMALL BUSINESS ADMINISTRATION 


[Declaration of Disaster Loan Area No. 
2078; Amdt. 7] 


California; Declaration of Disaster 
Loan Area 


The above numbered Declaration (48 
FR 8167), Amendment #1 (48 FR 9610), 
Amendment #2 (48 FR 12881), 
Amendment #3 (48 FR 15207), 
Amendment #4 (48 FR 16565), 
Amendment #5 (48 FR 18996) and 
Amendment #6 (48 FR 19971) are 
amended to include the Counties of 
Humboldt and Del Norte to the 
previously declared disaster area in the 
State of California as a result of damage 
caused by severe storms, high tides, 
wave action, mudslides and flooding 
beginning on January 21, 1983. As a 
result of the amendments to this 
declaration, SBA extends the date for 
filing applications for physical damage 
to the close of business May 11, 1983, 
and for economic injury until the close 
of business November 9, 1983. 

(Catalog of Federal Domestic Assistance 
Programs Nos. 59002 and 59008.) 
Dated: April 5, 1983. 
James C. Sanders, 
Administrator. 
{FR Doc. 83-12664 Filed 5-6-83; 5:08 pm] 
BILLING CODE 8025-01-M 


[Deciaration of Disaster Loan Area No. 
2082] 


Virgin Islands of the United States; 
Declaration of Disaster Loan Area 


As a result of the President's major 
disaster declaration, I find that the 
Islands of St? John and St. Thomas, 
Virgin Islands of the United States, 
constitute a disaster area because of 
damage resulting from severe storms, 
landslides, and flooding beginning on or 
about April 17, 1983. Eligible persons, 
firms and organizations may file 
applications for loans for physical 
damage until the close of business on 
June 29, 1983, and for economic injury 
until the close of business on January 29, 
1984, at the addresses listed below: 

U.S. Small Business Administration, 
Puerto Rico and Virgin Islands District 
Office, Federal Building—Room 691, 
Carlos Chardon Avenue, Hato Rey, 
Puerto Rico 00919, or 
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U.S. Small Business Administration, St. 
Thomas Post-of -Duty, Federal Office 
Building, Veterans Drive—Room 283, 
St. Thomas, Virgin Islands 00801 


or other locally announced locations. 
Interest rates for applicants filing for 
assistance under this declaration are: 


Home Owners with credit available 
elsewhere—11.500% 

Home Owners without credit available 
elsewhere—5.750% 

Businesses with credit available elsewhere— 
10.500% 

Businesses without credit available 
elsewhere—8.000% 

Businesses (EIDL) without credit available 
elsewhere—8.000% 

Other (non-profit organizations including 
charitable and religious organizations)— 
11.375% 


It should be noted that assistance for 
agriculture enterprises is the primary 
responsibility of the Farmers Home 
Administration as specified in Pub. L. 
96-302. 


(Catalog of Federal Domestic Assistance 
Programs Nos. 59002 and 59008). 
Dated: May 3, 1983. 
James C. Sanders, 
Administrator. 
(FR Doc. 83—12665 Filed 5-86-83; 5:08 pm] 
BILLING CODE 8025-01-M 


Minnesota; Extension of the Pilot 
Project 


AGENCY: Small Business Administration. 


Title: Extension of the Pilot Project in 
the State of Minnesota. 


ACTION: Notice. 

The Small Business Administration 
authorized a pilot program in which the 
State of Minnesota would use the 
proceeds of a taxable bond sale to 
purchase the guaranteed portion of long- 
term SBA loans. This program is fully 
described on page 34871 in the Federal 
Register dated August 11, 1982, Volume 
47, Number 155. 

The above-referenced announcement 
provided that SBA may extend the pilot 
program for six months after its 
scheduled termination. At the request of 
the Minnesota Small Business Finance 
Agency, SBA will extend the Pilot 
Project in the State of Minnesota until 
March 31, 1984. 





FOR FURTHER INFORMATION CONTACT: 
James W. Hammersley, Financial 
Analyst, 1441 L Street, NW., Room 720, 
Washington, D.C. 20416, 653-6076/6268. 


(Catalog of Federal Domestic Assistance 
Programs, 59.012, Small Business Loans) 
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Dated: May 3, 1983. 
James C. Sanders, 
Administrator. 
[FR Doc. 83-12663 Filed 5-10-83; 8:45 am} 
BILLING CODE 8025-01-M 


DEPARTMENT OF STATE 
[Public Notice CM-8/629] 


Fine Arts Committee; Meeting 


The Fine Arts Committee of the 
Department of State will meet on 
Monday, June 20, 1983 at 2:00 p.m. in the 
Diplomatic Reception Rooms. The 
meeting will last approximately until 
3:30 p.m. and is open to the public. 

The agenda for the committee meeting 
will include a summary of the work of 
the Fine Arts Office since its last 
meeting in February 1983, the 
announcement of all gifts and loans 
since January 1, 1983 and a discussion of 
the newly redesigned James Monroe and 
James Madison Rooms. 

Public access to the Department of 
State is controlled. Members of the 
public wishing to take part in the 
meeting should telephone the Fine Arts 
Office by Monday, June 13, 1983, 
telephone (202) 632-0298 to make 
arrangements to enter the building. The 
public may take part in the discussion 
as long as time permits and at the 
discretion of the chairman. 

Dated: April 25, 1983. 

Clement E. Conger, 

Chairman, Fine Arts Committee. 
(FR Doc. 83-12540 Filed 5-10-83; 8:45 am] 
BILLING CODE 4710-38-M 


[Public Notice CM-8/628] 


Study Group A of the U.S. Organization 
for the International Telegraph and 
Telephone Consultative Committee 
(CCITT); Meeting 


The Department of State announces 
that Study Group A of the U.S. 
Organization for the International 
Telegraph and Telephone Consultative 
Committee (CCITT) will meet on May 25 
and June 8, 1983. The meeting on May 25 
will be in Room 1107; the meeting on 
June 8 will be in Room 1105, Department 
of State, 2201 C Street, NW., 
Washington, D.C. Both meetings willl 
begin at 10:00 a.m. 

Study Group A deals with U.S. 
Government aspects of international 
telegram and telephone operations and 
tariffs. The Study Group will discuss 
international telecommunications 
questions relating to telegraph, telex, 
new record services, date transmission 
and leased channel services in order to 


develop U.S, positions to be taken at 
upcoming international study Groups I 
and III meetings. 

Members of the general public may 
attend the meetings subject to the 
instructions of the Chairman. 
Admittance of public members will be 
limited to the seating available. In that 
regard, entrance to the Department of 
State building is controlled and entry 
will be facilitated if arrangements are 
made in advance of the meetings. It is 
therefore suggested that prior to the 
meetings, persons who plan to attend so 
advice Mr. Earl Barbely, Department of 
State, Washington, D.C. 20520; 
telephone (202) 632-3405. All attendees 
must use the C Street entrance to the 
building. 

Dated: April 21, 1983. 

Earl S. Barbely, 

Director, Office of International 
Communications Policy. 

[FR Doc. 83-12537 Filed 5-10-83; 8:45 am] 
BILLING CODE 4710-07-M 





DEPARTMENT OF THE TREASURY 
Customs Service 


Application for Recordation of Trade 
Name: “United Association of 
Journeymen and Apprentices of the 
Plumbing and Pipe Fitting Industry of 
the United States and Canada” 


AGENCY: Customs Service, Treasury. 


ACTION: Notice of Application for 
Recordation of Trade Name. 


SUMMARY: Application has been filed 
pursuant to section 133.12, Customs 
Regulations (19 CFR 133.12), for the 
recordation under section 42 of the Act 
of July 5, 1946, as amended (15 U.S.C. 
1124), of the trade name “United 
Association of Journeymen and 
Apprentices of the Plumbing and Pipe 
Fitting Industry of the United States and 
Canada,” used by the United 
Association of Journeymen and 
Apprentices of the Plumbing and Pipe 
Fitting Industry of the United States and 
Canada, an unincorporated association, 
located at 901 Massachusetis Avenue, 
NW., Washington, D.C. 20001. 

The application states that the trade 
name is used by the Association to 
identify its union activities, which 
include the formation of local labor 
unions in the plumbing and pipe fitting 
industry, as weil as certifying (1) that 
pipe, fabricated pipe, welded pipe and 
fabricated welded pipe formations were 
made by members of United 
Association’s local unions and (2) that 
the services of fabricating and 
assembling such goods were performed 
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by members of United Association's 
local unions. The Association’s member 
unions and their members are 
authorized to use the trade name in the 
United States and Canada. 

Before final action is taken on the 
application, consideration will be given 
to any relevent data, views, or 
arguments submitted in writing by any 
person in opposition to the recordation 
of this trade name. Notice of the action 
taken on the application for recordation 
of this trade name will be published in 
the Federal Register. 


DATE: Comments must be received on or 
before July 11, 1983. 


ADDRESS: Written comments should be 
addressed to the Commissioner of 
Customs, Attention: Entry, Licensing 
and Restricted Merchandise Branch, 
1301 Constitution Avenue NW., Room 
2417, Washington, D.C. 20229. 


FOR FURTHER INFORMATION CONTACT: 
Harriet Lane, Entry, Licensing and 
Restricted Merchandise Branch, U.S. 
Customs Service, 1301 Constitution 
Avenue NW., Washington, D.C. 20229 
(202-566—5765)}. 

Dated: May 4, 1983. 
A. Piazza 
Acting Director, Entry Procedures and 
Penalties Division. 
{FR Doc. 83~12673 Filed 5-10-83; 8:45 am] 
BILLING CODE 4820-02-M 


[T.D. 83-104] 


Decision Denying Domestic interested 
Party Petition Requesting 
Reclassification of Certain Prefinished 
Hardboard Siding: Petitioner's Desire 
To Contest the Decision 


AGENCY: Customs Service, Treasury. 


ACTION: Notice of (1} decision on 
domestic interested party petition, and 
(2) receipt of notice of petitioner's desire 
to contest the decision. 


SUMMARY: In response to a petition from 
a domestic interested party requesting 
that certain prefinished hardboard 
siding be reclassified for tariff purposes 
under the provision for other hardboard, 
whether or not face finished, in item 
245.30, Tariff Schedules of the United 
States (TSUS), Customs invited public 
comments with regard to the correctness 
of the present classification. After 
consideration of the comments received 
and further review of the matter, 
Customs has advised the petitoner that 
such prefinished hardboard siding 
would continue to be-slassified under 
the provision for other building boards, 
of vegetable fibers (including wood 
fibers), in item 245.90, TSUS. Upon being 
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informed that its petition had been 
denied, the petitioner filed a notice of its 
desire to contest the decision. 

FOR FURTHER INFORMATION CONTACT: 
Janet L. Johnson, Classification and Value 
Division, Office of Regulations and 
Rulings, U.S. Customs Service, 1301 
Constitution Avenue, NW., Washington, 
D.C. 20229 (202-566-8181). 
SUPPLEMENTARY INFORMATION: 


Background 


On July 13, 1981, a petition was filed 
under section 516, Tariff Act of 1930, as 
amended (19 U.S.C. 1516), by the 
American Hardboard Association, a 
national trade association representing 
American manufacturers of prefinished 
hardboard siding, requesting that certain 
imported prefinished hardboard siding 
be reclassified under the provision for 
other hardboard in item 245.30, Tariff 
Schedules of the United States (TSUS) 
(19 U.S.C. 1202), presently dutiable at 12 
percent ad valorem. Such hardboard 
siding has been classified by Customs 
under the provision for other building 
boards, of vegetable fibers (including 
wood fibers), in item 245.90, TSUS free 
of duty, following Customs ruling 061750 
BF, dated November 14, 1980. 

A notice of receipt of the petition was 
published in the Federal Register on 
March 22, 1982 (47 FR 12258), inviting 
public comment. Written comments 
were to have been received on or before 
May 21, 1982. By notice published in the 
Federal Register on May 27, 1982, (47 FR 
23249), the period of time for the 
submission of comments was extended 
to June 21, 1982. 

Nine commenters responded to the 
notice. Four favored the reclassification 
of the merchandise and five opposed 
any change. Those favoring 
reclassification generally supported the 
claims of the petitioner, which are set 
forth below. 

In support of its contention that the 
merchandise involved is properly 
classifiable as other hardboard under 
item 245.30, TSUS, the petitioner made 
the following claims: 

(1) Item 245.90, TSUS, is intended for 
insulation board products such as 
sheathing, ceiling tile, sound deadening 
board and roof deck, all low density 
products (i.e., weighing 30 pounds or 
less per cubic foot). 

(2) Finished hardboard products 
weighing 31 pounds or more per cubic 
foot should be classified in item 245.30, 
TSUS. 

(3) Several passages from the 
American Society of Testing and 
Materials (ASTM) publication, ASTM 


D1554 (Standard Definitions of Terms 
Relating to Wood-Base Fiber and 
Particle Panel Materials) support the 
foregoing claims. 

By a ruling dated October 29, 1982 
(070255), Customs advised the petitioner 
that its first contention is contradicted 
by the annotated tariff schedules. Item 
245.30, TSUS, provides only for 
“hardboard, whether or not face 
finished, other’. As such, the provision 
covers only plain sheets and strips of 
hardboard, not advanced in any way 
except face finishing. The merchandise 
in question has been processed by more 
than face finishing; it has been 
rabbetted and grooved, and a plastic 
spine has been attached. Such 
processing advances the hardboard from 
a material to an article specially 
designed to be used as lap siding in the 
construction of walls. As much, the 
merchandise becomes a building board, 
classifiable in item 245.90, TSUS. 

The first contention is also 
contradicated by statistical breakouts in 
the tariff schedules. Effective January 1, 
1964, item 245.90, TSUS, was divided 
into two major statistical sub-categories: 
“weighing 26 pounds or less per cubic 
foot,” and “other” (i.e., weighing more 
than 26 pounds per cubic foot). Effective 
January 1, 1978, the two major sub- 
categories were changed to “weighing 30 
pounds or less per cubic foot, “and 
other” (/.e., weighing more than 30 
pounds per cubic foot). In view of the 
fact that the tariff schedules have 
contained these statistical suffix 
breakdowns under item 245.90, TSUS, 
since January 1, 1964, the petitioner's 
claim cannot overcome the 
administrative treatment of the tariff 
provision. 

The petitioner's second claim is also 
contradicted by the tariff schedules. 
Schedule 2, Part 3, Headnote 1(e), TSUS, 
defines building boards as “panels of 
rigid construction, including tiles and 
insulation board, chiefly used in the 
construction of walls, ceilings, or other 
parts of building.” The merchandise in 
question qualifies as “building board” 
according to the Headnote 1(e) 
definition. 

Finally, concerning petitioner's third 
claim, when the tariff schedules provide 
a headnote which specifically defines a 
term such as “building boards,” there is 
no need to resort to commerical 
definitions. 


Decision on Peitition and Receipt of 
Petitioner’s Notice of Desire To Contest 


In the ruling dated October 29, 1982, 
the petitioner was advised that its 
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petition was denied and that Customs 
would continue its practice of 
classifying such prefinished hardboard 
siding in item 245.90, TSUS. In response, 
by letter dated November 29, 1982, the 
petitioner filed notice of its desire to 
contest this decision in accordance with 
section 516(c), Tariff Act of 1930, as 
amended (19 U.S.C. 1516(c)), and 

§ 175.23, Customs Regulation (19 CFR 
175.23). 

After careful analysis of the = 
comments received in response to the 
notice and further review of the matter, 
Customs remains of the opinion that its 
practice of classifying such prefinished 
hardboard siding under item 245.90, 
TSUS, is correct. This practice will 
continue provided that no decision of 
the United States Court of International 
Trade or the United Stated Court of 
Appeals for the Federal Circuit not in 
harmony with this practice is rendered. 


Authority 


This notice is being published in 
accordance with section 516(c), Tariff 
Act of 1930, as amended (19 U.S.C. 
1516(c)), and § 175.24, Customs 
Regulations (19 CFR 175.24). 


Drafting Information 


The principal author of this document 
was Jesse V. Vitello, Office of 
Regulations and Rulings, U.S. Customs 
Service. However, personnel from other 
Customs offices participated in its 
development. 


Dated: March 22, 1983. 
Alfred R. DeAngelus, 
Acting Commissioner of Customs. 
{FR Doc. 83-12666 Filed 5-10-83; 8:45 am] 


BILLING CODE 4820-02-M 


Office of the Secretary 


[Supp. to Dept. Circ. Public Debt Series— 
No. 13-83] 


Series B-1993; Interest Rate 


May 5, 1983. 

The Secretary announced on May 4, 
1983, that the interest rate on the notes 
designated Series B-1993, described in 
Department Circular—Public Debt 
Series—No. 13-83 dated April 28, 1983, 
will be 10% percent. Interest on the 
notes will be payable at the rate of 10% 
percent per annum. 

Carole J. Dineen, 

Fiscal Assistant Secretary. 

[FR Doc. 83-12626 Filed 5-10-83; 8:45 am] 
BILLING CODE 4810-40-M 
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This section of the FEDERAL REGISTER 
contains notices of meetings published 
under the “Government in the Sunshine 
Act” (Pub. L. 94-409) 5 U.S.C. 
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DEPARTMENT OF EDUCATION; NATIONAL 
INSTITUTE OF EDUCATION; NATIONAL 
COUNCIL ON EDUCATIONAL RESEARCH 
May 1, 1983. 

TIME AND DATE: 9 a.m. to 12 noon, May 
20, 1983. 


PLACE: The National Institute of 
Education, Room 823, 1200 19th Street, 
NW., Washington D.C, 20208. 


STATUS: Open. 


MATTERS TO BE CONSIDERED: Under the 
Sunshine Act—discussion of personnel. 

1. Personnel. 

2. Report from Chairman, Executive 
Director and other Council members. 

3. Unfinished business. 


CONTACT PERSON FOR MORE 
INFORMATION: PATRICIA HINES, 
TELEPHONE (202) 254-7490. 
[S-665-83 Filed 5-9-83; 10:40 am] 

BILLING CODE 4000-01-M 
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DEPARTMENT OF EDUCATION; NATIONAL 
INSTITUTE OF EDUCATION; NATIONAL 
COUNCIL ON EDUCATIONAL RESEARCH 
May 1, 1983. 

TIME AND DATE: 8:30 a.m., to 5 p.m., May 
19, 1983. 

PLACE: Room 823, National Institute of 
Education, 1200 19th Street, NW., 
Washington, D.C. 20208. 

STATUS: The first item will be closed to 
the public and the remainder of the 
meeting will be open to the public. 
MATTERS TO BE CONSIDERED: 


1. Committee reports and committee 
meetings. 


CONTACT PERSON FOR MORE 
INFORMATION: Patricia Hines, telephone, 
(202) 254-7490. 

(S-674-83 Filed 5-39-83; 3:29 am] 

BILLING CODE 4060-01-M 
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FEDERAL DEPOSIT INSURANCE 
CORPORATION 
Agency Meeting 

Pursuant to the provisions of the 
“Government in the Sunshine Act” (5 
U.S.C. 552b), notice is hereby given that 
at 2:10 p.m. on Thursday, May 5, 1983, 
the Board of Directors of the Federal 
Deposit Insurance Corporation met in 
closed session, by telephone conference 
call, to consider an application for 
assistance under section 13(c) of the 
Federal Deposit Insurance Act (name 
and location of bank authorized to be 
exempt form disclosure pursuant to the 
provisions of subsections (c)(4), (c)(6), 
(c)(8), and (c)(9)(A)(ii) of the 
“Government in the Sunshine Act” (5 
U.S.C. 552b(c)(4), (c)(6), (c)(8), and 
(c)(9)(A)(ii)). 

The meeting was recessed at 2:17 p.m., 
and at 5:03 p.m. that same day the 
meeting was reconvened, by telephone 
conference call, at which time the Board 
of Directors considered another 
application for assistance under section 
13(c) of the Federal Deposit Insurance 
Act (name and location of bank 
authorized to be exempt from disclosure 
pursuant to the provisions of 
subsections (c)(4), (c)(6), (c)(8), and 
(c)(9)(A)(ii) of the “Government in the 
Sunshine Act” (5 U.S.C. 552b (c)(4), 
(c)(6), (c)(8), and (c)(9)(A)(ii)). 

In calling the meeting, the Board 
determined, on motion of Chairman 
William M. Isaac, seconded by Director 
Irvine H. Sprague (Appointive), 
concurred in by Director C. T. Conover 
(Comptroller of the Currency), that 
Corporation business required its 
consideration of the matters on less than 
seven days’ notice to the public; that no 
earlier notice of the meeting was 
practicable; that the public interest did 
not require consideration of the matters 
in a meeting open to public observation; 
and that the matters could be 
considered in a closed meeting pursuant 
to subsections (c)(4), (c)(6), (c)(8), and 
(c)(9)(A)(ii) of the “Government in the 
Sunshine Act” (5 U.S.C. 552b(c)(4), (c)(6), 
(c)(8), and (c)(9)(A)(ii)). 

Dated: May 6, 1983. 


Federal Register 
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Wednesday, May 11, 1983 


Federal Deposit Insurance Corporation. 
Hoyle L. Robinson, 

Executive Secretary. 

[S-668-83 Filed 5-9-83; 11:27 am] 

BILLING CODE 6714-01-M 
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FEDERAL DEPOSIT INSURANCE 
CORPORATION 


Agency Meeting 


Pursuant to the provisions of the 
“Government in the Sunshine Act” (5 
U.S.C. 552b), notice is hereby given that 
at 11 a.m. on Saturday, May 7, 1983, the 
Board of Directors of the Federal 
Deposit Insurance Corporation met in 
closed session, by telephone conference 
call, to: (1) Receive bids for the purchase 
of certain assets of and the assumption 
of the liability to pay deposits made in 
Smith County Bank, Carthage, 
Tennessee, which was closed by the 
Tennessee Commissioner of Banking on 
Friday, May 6, 1983; (2) accept the bid 
for the transaction submitted by 
Murfreesboro Bank & Trust Company, 
Murfreesboro, Tennessee, an insured 
State nonmember bank; (3) approve the 
application of Murfreesboro Bank & 
Trust Company, Murfreesboro, 
Tennessee, for consent to purchase the 
assets of and to assume the liability to 
pay deposits made in Smith County 
Bank, Carthage, Tennessee, and for 
consent to establish the sole office of 
Smith County Bank as a branch of 
Murfreesboro Bank & Trust Company; 
and (4) provide such financial 
assistance, pursuant to section 13(c)(2) 
of the Federal Deposit Insurance Act (12 
U.S.C. 1823(c)(2)), as was necessary to 
facilitate the purchase and assumption 
transaction. 

In calling the meeting, the Board 
determined, on motion of Chairman 
William M. Isaac, seconded by Director 
Irvine H. Sprague (Appointive), 
concurred in by Director C. T. Conover 
(Comptroller of the Currency), that 
Corporation business required its 
consideration of the matters on less than 
seven days’ notice to the public; that no 
earlier notice of the meeting was 
practicable; that the public interest did 
not require consideration of the matters 
in a meeting open to public observation; 
and that the matters could be 
considered in a closed meeting pursuant 
to subsections (c)(8), (c)(9)(A)(ii), and 
(c)(9)(B) of the “Government in the 
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Sunshine Act” (5 U.S.C. 552b (c)(8), 
(c)(9)(A)(ii), and (c)(9)(B)). 
Dated: May 9, 1983. 
Federal Deposit Insurance Corporation. 
Hoyle L. Robinson, 
Executive Secretary. 
[S-673-83 Filed 5-9-83; 3:26 pm] 
BILLING CODE 6714-01-M 
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FEDERAL MINE SAFETY AND HEALTH 
REVIEW COMMISSION 

May 4, 1983. 

TIME AND DATE: 10 a.m., Wednesday, 
May 11, 1983. 

PLACE: Room 600, 1730 K Street NW., 
Washington, D.C. 

STATUS: Open. 

MATTERS TO BE CONSIDERED: The 
Commission will consider and act upon 
the following: 

1. FMC Corporation, Docket Nos. WEST 
82-146-RM, WEST 82-207-M; Petition for 
Discretionary Review. (Issues include 
whether the judge erred in concluding that 
the operator violated 30 CFR 57.6-5, which is 
a mandatory standard dealing with the 
storage of blasting agents.) 


CONTACT PERSON FOR MORE 
INFORMATION: Jean Ellen, (202) 653-5632. 


{S-666-83 Filed 5-9-83; 10:56 am] 
BILLING CODE 6735-01-M 
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NATIONAL SCIENCE BOARD 

DATE AND TIME: 

May 18, 1983 3 p.m. Open Session 

May 19, 1983 3:15 p.m. Closed Session 

May 19, 1983 4 p.m. Open Session 

PLACE: National Science Foundation, 

1800 G Street NW., Washington, D.C. 

STATUS: Most of this meeting will be 

open to the public. Parts of the meeting 

will be closed to the public. 

MATTERS TO BE CONSIDERED: Open 

Sessions: Wednesday, May 18, 3 p.m.: 
1. Joint Meeting with NSB Commission on 

Precollege Education in Mathematics, 

Science, and Technology. 


Thursday, May 19, 4 p.m.: 


2. Minutes—Open Session—March 1983 
Meeting. 

3. Chairman's Items. 

4. Director's Report. 

5. NSF Budget for Fiscal Year 1985. 

6. Annual Business. 


7. NSB Policy on NSF Excepted 
Appointment Authority. 

8. Grants, Contracts, and Programs. 

9. Board Representation at Advisory 
Committee and Other Meetings. 

10. Reports of Board Committees. 

11. Other Business. 

12. Next Meetings. 


Closed Session: Thursday, May 19, 3:15 
p.m.: 

A. Minutes—Closed Session—March 1983 
Meeting. 

B. NSB and NSF Staff Nominees. 

’C. Annual Election. 

D. Grants, Contracts, and Programs. 
[S-670-83 Filed 5-9-83; 1:39 pm] 
BILLING CODE 7555-01-M 
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OCCUPATIONAL SAFETY AND HEALTH 
REVIEW COMMISSION 

TIME AND DATE: 10 a.m. on June 2, 1983. 
PLACE: Suite 316, 1825 K Street NW., 
Washington, D.C. 

STATUS: Because of the subject matter, it 
is likely that this meeting will be closed. 


MATTERS TO BE CONSIDERED: Discussion 
of specific cases in the Commission 
adjudicative process. 
CONTACT PERSON FOR MORE 
INFORMATION: Mrs. Patricia Bausell, 
(202) 634-4015. 

Dated: May 6, 1983. 
{S-669-83 Filed 5-9-83; 1:39 pm] 
BILLING CODE 7600-01-M 


8 

OCCUPATIONAL SAFETY AND HEALTH 
REVIEW COMMISSION 

TIME AND DATE: 10 a.m. on May 19, 1983. 
PLACE: Suite 316, 1825 K Street NW.. 
Washington, D.C. 

STATUS: Because of the subject matter, it 
is likely that this meeting will be closed. 


MATTERS TO BE CONSIDERED: Discussion 
of specific cases in the Commission 
adjudicative process. 


CONTACT PERSON FOR MORE 
INFORMATION: Mrs. Patricia Bausel! (202) 
634—4015. 

Dated: May 6, 1983. 
[S-671-83 5-98-83; 1:39 pm} 
BILLING CODE 7600-01-M 
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PAROLE COMMISSION 

National Commissioners (the 
Commissioners presently maintaining 
offices at Chevy Chase, Maryland 
Headquarters). 


TIME AND DATE: 10 a.m., Wednesday, 
May 11, 1983. 


PLACE: Room 420-F, One North Park 
Building, 5550 Friendship Boulevard, 
Chevy Chase, Maryland 20815. 


STATUS: Closed pursuant to a vote to be 
taken at the beginning of the meeting. 


MATTERS TO BE CONSIDERED: Referrals 
from Regional Commissioners of 
approximately 5 cases in which inmates 
of Federal prisons have applied for 
parole or are contesting revocation of 
parole or mandatory release. 


CONTACT PERSON FOR MORE : 
INFORMATION: Linda Wines Marble, 
Chief Case Analyst, National Appeals 
Board, United States Parole 
Commission, (301) 492-5987. 


|S—672-83 Filed 5~9-83; 2:36 p.m.] 
BILLING CODE 4410-01-M 
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U.S. RAILWAY ASSOCIATION 
Board of Directors and Advisory Board. 
DATE AND TIME: May 20, 1983, 10 a.m. 
PLACE: Board Room, Room 2-500, fifth 
floor, 955 L’Enfant Plaza North SW., 
Washington, D.C. 
STATUS: The first portion of the meeting 
will be closed to the public; the second 
portion will be open. 
MATTERS TO BE CONSIDERED: Portion 
Closed to the Public (10 a.m.): 

1. Litigation Report. 


2. Review of Conrail Confidential and 
Proprietary Financial Information. 


Portion Open to the Public (10:30 a.m.): 


3. Approval of Minutes of April 8, 1983 
Meeting. 

4. Conrail request for Amendment of 
Financing Agreement. 

5. Conrail Monitoring Indicators. 
CONTACT PERSON FOR MORE 
INFORMATION: Alex Bilanow, (202) 488- 
8777, ext. 503. 


|S-667-83 Filed 5-9-83; 11:13 am] 
BILLING CODE 8240-01-M 
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DEPARTMENT OF HEALTH AND 
HUMAN SERVICES : 
Health Care Financing Administration 
42 CFR Part 405 

Medicare Program; End-Stage Renal 
Disease 

Reimbursement for Dialysis Services 


and Approval of Special Purpose 
Renal Dialysis Facilities 


AGENCY: Health Care Financing 
Administration (HCFA), HHS. 
ACTION: Final rule. 


sumMaARY: These regulations change the 


reimbursement system by which 
Medicare pays for outpatient 
maintenance dialysis and related 
physician and laboratory services. 
These changes establish a prospective 
method of payment for maintenance 
dialysis, whether furnished at home or 
in a hospital-based or independent 
dialysis facility, and revise other aspects 
of the reimbursement system to 
encourage home dialysis and provide 
incentives for economy and efficiency in 
furnishing these services. These 
amendments implement section 2145 of 
the Omnibus Budget Reconciliation Act 
of 1981. We expect that these changes 
will improve our administration of the 
end-stage renal disease program and 
enable us to control the rapidly growing 
costs of furnishing dialysis. 

The controls on quality of care that 
have been in effect since the beginning 
of the program will continue to apply. 
These regulations will also ensure 
access to care by providing for adequate 
reimbursement to isolated, essential 
facilities, where patients have no 
alternative sources of dialysis care. 

These regulations also provide for 
time-limited approval for Medicare 
participation of special purpose renal 
dialysis facilities. As a general rule we 
have not approved facilities such as 
transient or mobile units set up for 
emergency purposes or to serve 
vacationing dialysis patients in State 
parks and children’s camps. This change 
in regulations will remove this 
limitation. 

EFFECTIVE DATES: Most provisions of 
these regulations are effective August 1, 
1983. However, the regulations at 42 
CFR Part 405, Subpart U implementing 
conditions of coverage for special 
purpose renal dialysis facilities are 

* effective on May 11, 1983. The 
regulations at 42 CFR Part 405, Subparts 
B, D, E, and F implementing changes in 
reimbursement for maintenance dialysis 
treatments and the physician and 
laboratory services related to those 


treatments, including the provisions 
discontinuing Medicare payment for 100 
percent of the cost of home dialysis 
equipment and the optional target rate 
reimbursement method for home 
dialysis, are effective August 1, 1983. 
See the SUPPLEMENTARY INFORMATION 
for further discussion of these provisions 
and their effective dates. 

FOR FURTHER INFORMATION CONTACT: 

Concerning special purpose renal 
facilities, contact: Stanley Rosenfeld; 
(301) 594-9737. 

Concerning all other provisions of 
these regulations, contact: Bernadette 
Schumaker, (301) 597-1337. 
SUPPLEMENTARY INFORMATION: 


I. Introduction 
A. Organization and Content 


We published a notice of proposed 
rulemaking (NPRM) on prospective 
reimbursement on February 12, 1982, 
and an NPRM on special dialysis 
facilities on January 15, 1981. The NPRM 
on prospective reimbursement discussed 
the ESRD program and its legislative 
background and explained in detail the 
regulatory changes we proposed, the 
methodologies we proposed to 
implement the prospective 
reimbursement regulations, and showed 
what payment rates would result from 
those methodologies. The NPRM on 
special purpose facilities set forth our 
proposal to approve on a time-limited 
basis vacation and emergency units that 
did not meet all the requirements we 
have established for permanent 
facilities. 

The second section of these final 
regulations summarizes the proposed 
regulatory changes of the NPRM on 
prospective reimbursement, discusses 
the comments we received, sets forth 
our responses to those comments, and 
explains any changes to the regulations 
we are making in light of those 
comments. This section follows the 
general organization of the NPRM. In 
order to be as concise as possible, we 
have not repeated here much of the 
discussion in the NPRM on program 
background and our proposed regulatory 
changes. The third and fourth sections 
summarize the proposed methodologies 
for determining facility payment rates 
and physician payment rates 
respectively, discuss those comments, 
and explain the final methodologies for 
facility and physician reimbursement. 
The fifth section deals with additional 
issues related to implementing the 
changes in the reimbursement system. 
The sixth section summarizes the 
provisions of the NPRM on special 
purpose dialysis facilities, discusses 
comments received, sets forth our 
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responses, and explains any changes we 
are making in light of those comments. 
The seventh section discusses 
implementation and effective dates, 
summarizes those comments and 
describes our changes in response to 
those comments. The eighth section 
briefly addresses procedural aspects of 
the rulemaking process, such as 
clearance of reporting requirements. 
This is followed by the text of the 
regulations we are changing. 

Because the reimbursement changes 
in these regulations constitute a major 
rule under Executive Order 12291, with 
significant economic effects, particularly 
on small dialysis facilities, an initial 
regulatory impact analysis was 
published with the February, 1982 
NPRM. A final impact analysis has been 
prepared and is included in the first 
appendix to these regulations. A second 
appendix to these regulations explains 
and lists the area wage indexes that we 
will use to adjust prospective payment 
rates geographically. 


B. Legislative Background 


The end-stage renal disease (ESRD) 
program of Medicare was established by 
Section 2991 of the Social Security 
Amendments of 1972 (Pub. L. 92-603). 
That law extended Medicare coverage 
to individuals who have permanent 
kidney failure, require either dialysis or 
transplantation, and meet certain other 
eligibility requirements. 

The End-Stage Renal Disease Program 
Amendments of 1978 (Pub. L. 95-292) 
were enacted in large part to alleviate 
the problem of rapidly increasing 
expenditures in the ESRD program. The 
amendments added section 1881(b)(2)(B) 
to title XVIII of the Social Security Act. 
That legislation directed us to publish 
regulations establishing methods and 
procedures to determine the costs 
incurred by renal dialysis facilities in 
furnishing ESRD services, and to 
establish a prospective reimbursement 
method for those services. The 
amendments also provided that the 
prospective reimbursement method 
should be established on a cost-related 
or other equitable and economically 
efficient basis, with incentives for 
encouraging more efficient and cost- 
effective delivery of these dialysis 
services. 

Further legislative changes concerning 
the ESRD payment system were made 
by the Omnibus Budget Reconciliation 


+ Act of 1981 (Pub. L. 97-35, enacted 


August 13, 1981). Section 2145 of Pub. L. 
97-35, amended section 1881 of the 
Social Security Act, requiring us to 
develop a prospective reimbursement 
system for outpatient maintenance 
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dialysis that promotes home dialysis. 
This reimbursement system must either 
reimburse home dialysis and in-facility 
dialysis under composite rates or use 
some other method that, after detailed 
analysis, is determined to be more 
efficient and promote home dialysis 
more effectively. Section 2145 also 
revised the provisions regarding 
reimbursement for physicians’ services 
to promote efficient delivery of dialysis 
services and to provide incentive for the 
increased use of home dialysis. 


II. The NPRM on Prospective 
Reimbursement 


A. Introduction 


On February 12, 1982, we published an 
NPRM on reimbursement for dialysis 
services (47 FR 6556). The proposed 
regulations set forth in that document 
were designed to implement section 
1881 of the Act, as amended by section 
2145 of Pub. L. 97-35. Under those 
proposals, each facility would receive a 
certain payment rate per treatment, 
adjusted for geographic wage 
differences, regardless of whether the 
treatment was furnished in the facility 
or at the patient's home. .We proposed to 
set separate (dual) rates for hospital- 
based and independent dialysis 
facilities, averaging $128 per treatment 
for independent facilities and $132 per 
treatment for hospital-based facilities. 
(Since we projected average payments 
under the NPRM, we have received and 
incorporated into our data updated 
information on geographic wage 
differences. As a result, we now project 
that average payment rates under the 
prospective system will be $127 per 
treatment for independent facilities, and 
$131 per treatment for hospital-based 
facilities.) 

The NPRM included provision of a 
process for facilities to seek exceptions 
to these rates, based on atypical patient 
mix, extraordinary circumstances, 
education costs, or because they were 
isolated essential facilities. We also 
proposed to eliminate one of the two 
current methods of payment for 
physician services related to 
maintenance dialysis treatment, and to 
modify the ether method, a prospective 
capitation payment method, to pay the 
same amount per treatment regardless 
of home or in-facility setting. The NPRM 
also included proposed reporting, 
recordkeeping, and other requirements 
necessary to support the proposed 
prospective reimbursement system. 

We provided a 60-day public comment 
period on our proposals, ending April 13, 
1982. As of May 7, 1982, we had received 
507 petitions (incorporating over 10,000 
signatures) and 4265 comments. The 


comments submitted in letter form came 
from a variety of sources, as follows: 

¢ 3675 comments from patients, their 
relatives, and their friends (this category 
included many form letters); 

¢ 406 comments from dialysis 
facilities, law firms representing dialysis 
facilities, and corporations owning such 
facilities; 

* 85 comments from physicians 
(primarily nephrologists) and suppliers 
involved in production and distribution 
of dialysis equipment and supplies; and 

¢ 99 comments from other 
organizations, such as the National 
Kidney Foundation, the Renal 
Physicians Association, and the 
American Hospital Association, 
representing various groups that would 
be affected by these proposals. 


B. Congressional Hearings 


Since September, 1981 there have 
been five hearings, held by 
Congressional subcommittees, devoted 
to the ESRD program. Three of the four 
hearings held since February, 1982 dealt 
with the NPRM in some detail. In 
addition to comments and questions 
from Members of Congress and 
Congressional staff, these 
subcommittees heard witnesses from the 
public, facilities, associations, 
physicians’ groups, and other interested 
persons. We have not summarized their 
testimony, since it was also submitted to 
us in writing, and their comments have 
been included in the comment 
discussions below. The following 
hearings were devoted in whole or in 
part to the NPRM: 


1. Subcommittee on Intergovernmental 
Relations and Human Resources, 
House Committee on Government 
Operations—February 24, 1982 

2. Subcommittee on Health, Senate 
Committee on Finance—March 15, 
1982 

3. Subcommittee on Oversight, House 
Committee on Ways and Means— 
April 22, 1982 


C. Final Regulatory Provisions and * 
Discussion of Comments 


1. General Nature of the Rate-Setting 
Provisions. The text of the regulations 
published with this preamble includes 
general provisions on the payment 
methods for both facilities and 
physicians, but does not include the full 
details of the rate-setting methodologies 
we propose to use to implement these 
regulations. These methodologies are 
subject to continual review, and are 
based on data that change over time. 
The specific methodology for 
determining facility payment rates is 
described in section III of this preamble. 
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The specific methodology for 
determining physician payment rates is 
described in section IV of this preamble. 
In the future, we will publish changes in 
these methodologies in Federal Register 
notices, as explained in section II.C.6 
below. (We received numerous 
comments on our proposed 
methodologies and provisions on rate 
notification, but not on the general 
regulations themselves.) 

2. Payment for Dialysis Treatments. 
Since the regulations governing facility 
payment rates for dialysis services set 
forth only principles and authorities, 
they are relatively simple. The 
regulations state that HCFA has the 
authority to establish rate-setting 
methodologies and set rates in 
accordance with section 1881 of the Act, 
and specify how the amount of program 
payments and beneficiary liability are to 
be determined based on a prospective 
payment rate. The NPRM would have 
required all dialysis facilities to accept 
these prospective payment rates as 
payment in full, with beneficiaries 
continuing to be liable for Part B 
deductible obligations plus a 
coinsurance amount of 20 percent of the 
rate for each treatment. Under the 
proposal, after the deductible obligation 
is incurred, the ESRD program would be 
responsible for 80 percent of all 
payments due to the facility for covered 
services furnished to beneficiaries. 

Comment: It was suggested by 
commenters that we could allow a 
higher per treatment payment while stil! 
reducing our program expenditures if we 
were to pay less than 80 percent of the 
rate, and allow the facility to collect the 
difference from the beneficiary or 
another payor. 

Response: Section 1881(b)(2){A) of the 
Act requires that we pay 80 percent of 
the rate and that the beneficiary's 
liability be limited to 20 percent of that 
amount. Accordingly, the merits of this 
suggestion cannot be considered. 

Comment: Some commenters also 
suggested that the real reason program 
costs have escalated so rapidly is the 
large increase in the beneficiary 
population, rather than inefficiency. 

Response: While it is true that the 
beneficiary population has increased 
dramatically, our data indicate that we 
are paying many facilities significantly 
above their reasonable costs. We have 
an obligation to revise our 
reimbursement methodologies in order 
to promote efficient delivery of dialysis 
services. 

3. Exceptions. Under the retrospective 
payment method, a large number of 
hospitals have been granted exceptions 
to the $138 per treatment national 
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payment screen based on their higher 
costs. In the NPRM, we made it clear 
that we would have much more specific 
exception criteria, and expected to grant 
fewer exceptions overall, in addition to 
reducing the average payment rate. As a 
result, many facilities reviewed the 
proposed exception criteria critically 
and commented on them. We received a 
number of comments favoring the 
proposed criteria in general, especially 
the exceptions for isolated essential 
facilities, atypical patient mix, and 
education costs. Some commenters were 
critical; others suggested additional 
criteria. Several comments requested 
greater specificity on various points of 
administering the exceptions process. 

Comment: A number of commenters 
supported the idea of establishing 
separate, higher payment rates for 
special classes of facilities, rather than 
an exceptions process. They referred 
especially to pediatric hospitals, 
facilities that dialyze their patients less 
ofien than three times per week, and 
facilities with self-care training 
programs (which claimed that their per 
treatment costs for training sessions 
were higher than the additional $20 per 
treatment that we proposed to pay). 

Response: We cannot set separate 
payment rates in these cases, because 
we do not have adequate data to do so. 
For example, outpatient maintenance 
dialysis facilities in pediatric hospitals 
have varying percentages of pediatric 
patients (most treat some adult patients) 
and widely varying costs per treatment. 
We do not believe that a facility with 80 
percent pediatric patients should receive 
the same payment rate per treatment as 
a facility with only 40 percent pediatric 
patients. These problems are best 
handled on a case-by-case basis through 
an exception process. In addition, our 
data on pediatric facilities are not 
precise enough to develop a separate 
rate for them. Accordingly, we have 
clarified the exception for atypical 
patient mix, including pediatric patients 
as an example of an allowable 
justification for an exception. We have 
also made it clear that a facility with per 
treatment training costs higher than its 
rate will be eligible for an exception to 
its training payment rate. (This had been 
stated in one part of the NPRM 
preamble, but inadvertently omitted 
from the proposed regulation text. We 
have corrected this omission.) We have 
also added an exception criterion for 
higher costs per treatment related to 
frequency of dialysis. The exceptions 
process is superior to separate rates 
because it allows us to tailor 
reimbursement to the needs of specific 
facilities. 


Comment; Several commenters also 
requested us to specify in greater detail 
the standards that will be used to 
determine whether a facility meets one 
of the criteria upon which exceptions 
will be determined. 

Response: It is not possible to make 
an all-inclusive list of specific exception 
review standards. In some cases, we do 
not have the data yet, but we hope to get 
them from our recently issued new cost 
report forms. The medical community 
does not agree on precise criteria for 
atypical patient mix, and we have 
therefore concluded that the 
determination of whether an atypical 
patient mix exists is better left to 
consideration of specfic exception 
requests. In other cases, the exact 
nature of the excess costs cannot 
always be foreseen. Nevertheless, we 
have added to the regulations some 
examples of the kinds of situations that 
could be eligible for an exception. 

Under these final regulations, we will 
consider granting an exception (and a 
higher payment rate) to a facility that is 
able to provide convincing objective 
evidence that it has excessive costs per 
treatment attributable to one or more of 
the following six criteria. 

Atypical service intensity (patient 
mix)—In the February, 1982 NPRM, we 
proposed an exception criterion for 
“atypical patient mix”. Many 
commenters requested that we clarify 
this exception, and explain how a 
facility could demonstrate the relation of 
its patient mix to its higher costs. Higher 
costs result when an “atypical patient 
mix” is related to medically necessary 
atypically intense services in connection 
with furnishing dialysis services to 
patients with special needs. In order to 
clarify this point, we have retitled this 
criterion “atypical service intensity 
(patient mix)”, expanded our 
explanation of it, and added examples 
of types of patient who we believe 
justifiably require atypically intense 
services. 

In order to qualify for an exception 
under this criterion, a facility must 
demonstrate that: 

¢ When compared to other SRD 
facilities generally, it furnished 
atypically intense dialysis services or 
supplies during a substantial number of 
its outpatient maintenance treatments; 

¢ These intense dialysis services are 
medically necessary because of the 
special medical needs of the patients to 
whom they are furnished; 

¢ The facility has per treatment costs 
in excess of its payment rate 
attributable to these intense services; 
and 
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¢ The facility’s per treatment costs 
and services are prudent and reasonable 
when compared to those of facilities 
with a similar patient mix. 

A facility may justify an exception 
under this criterion if it can demonstrate 
that a substantial number of its 
outpatient treatments involve intense 
dialysis services that are medically 
necessary for patients such as: 

¢ Patients who have been referred 
from other facilities on a temporary 
basis for more intense care during a 
period of medical instability, and who 
return to the original facility after 
stabilization; 

* Pediatric patients, who require a 
significatly higher staff-to-patient ratio 
then typical adult patients; or 

¢ Patients who have medical 
conditions that are not commonly 
treated by most dialysis facilities and 
that complicate the dialysis procedure. 

Extraordinary circumstances—A 
facility may incur excess costs beyond 
its contro] due to a fire, earthquake, 
flood, or other natural disasters which 
could establish grounds for an 
exception. However, we will not 
recognize such costs in cases when a 
facility chose not to maintain adequate 
insurance protection against such loses 
(through the purchase of insurance, the 
maintenance of a self-insurance program 
or other equivalent alternative) or chose 
not to file a claim for losses covered by 
insurance, or not to utilize its self- 
insurance program. 

Isolated essential facilities—We have 
clarified the criterion from the 1980 
NPRM, which referred to these as “sole 
community providers”. (The change of 
terminology will avoid confusion with a 
different exception criterion applicable 
under the hospital cost limits.) A facility 
may justify an exception under this 
criterion if: 

¢ It is the only supplier of dialysis 
services in its geographical area; 

¢ Its patients cannot obtain dialysis 
services elsewhere without substantial 
additional hardship; and 

¢ Its costs in excess of its payment 
rate are justifiable. 

In assessing these factors, we will 
consider local population density, 
typical local commuting distances for 
medical services, dialysis facility usage 
by area residents other than the 
applicant's patients, and volume of 
treatments. 

Self-dialysis Training Costs—As 
explained in section V.D. of this 
preamble, we will pay for dialysis 
sessions during which self-dialysis 
training takes place by reimbursing the 
facility its usual per treatment rate plus 
$20. If a facility has per treatment 
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training costs in excess of this amount, it 
may apply for an exception. We will 
grant an exception only for those costs 
that are justifiable under the new 42 
CFR 405.441, which sets forth the 
recordkeeping and cost reporting 
requirements for dialysis and self-care 
dialysis training. 

Frequency of Dialysis—The purpose 
of this criterion is to eliminate the 
financial disincentive that exists now to 
dialyze less often than three times per 
week, where less frequent dialysis is 
appropriate. Under certain 
circumstances, including medical 
reasons and patient convenience, 
patients may be dialyzed less often than 
three times per week. Because of this 
lower frequency, greater per treatment 
costs may be incurred, even though the 
total weekly cost is less than it would be 
if the patient were dialyzed three times 
per week. Increases in the per treatment 
payment rates granted under this 
exception may be for any amount up to 
the amount that results in the weekly 
reimbursement per patient equal to three 
times the facility's prospective 
composite rate exclusive of any 
exception amounts. 

Education costs—A facility may 
qualify for an exception if its excess 
costs are attributable to an approved 
nursing education or intern-resident 
program, as specified in 42 CFR 405.421. 
The exception may be only for the 
amount that could be properly allocated 
to the outpatient dialysis department. 
The amount of the increase that we will 
allow under this criterion will be limited 
to what is reasonable when compared to 
the costs of other similar facilities that 
have educational programs. 

Under the rules, if a facility shows its 
projected costs per treatment would be 
highly likely to exceed its payment rate 
(based on prior year costs and 
utilization trends), and meets any of the 
criteria for an exception, the facility 
may request an exception— 

(1) Within 180 days of after 
notification of its payment rate 
(generally the intermediary will send a 
notice annually); or 

(2) Within 180 days after an 
extraordinary cost-increasing event. 

If we approve the exception and set 
an increased rate, that rate would apply 
retroactively to either the date HCFA 
accepts the facility's request, or the date 
of an extraordinary cost increasing 
event until the earlier of the effective 
date of the next rate notification, or the 
date when the circumstances justifying 
the exception no longer exist. The 
provision terminating an exception 
when the basis for the exception no 
longer exists has been added to deal 


more appropriately with exceptions that 
are needed only for short periods. 

Comment: Commenters also requested 
us to specify our expected processing 
time for exceptions, without explaining, 
in any detail the reason for their 
concern. 

Response: Estimating processing time 
is presently impossible, since we do not 
know how many requests for exceptions 
will be submitted. We will not penalize 
a facility for unreasonable delays on our 


part as far as determining the applicable . 


retroactive period for the exception rate, 
but we cannot resolve any cash flow 
problem resulting from delays, which 
may be the ultimate concern of the 
comments. 

Comment: Some commenters stated 
that, when an exception is granted 
retroactively, patients should not be 
liable for retroactive coinsurance 
obligations, and suggested instead that 
we should pay them. 

Response: We have legal authority to 
pay more than 80 percent of the 
payment rate we establish, even if it is 
retroactively determined. The patient 
must be liable for these amounts. (But 
see discussion in section V.F. of this 
preamble on bad debt amounts.) 

Comment: Some commenters argued 
that basing an exception on costs is not 
fair to proprietary facilities, which 
require a return on equity. 

Response: Proprietary facilities are in 
competition with nonproprietary ones in 
the marketplace of dialysis services. The 
statutory prospective reimbursement 
system has no interest in which status a 
facility has. Proprietary facilities must 
earn their profit by being efficient and 
reducing their per treatment costs below 
their payment rate. 

4. Appeals: {n the NPRM we proposed 
an appeals procedure for any facility 
dissatisfied with the prospective 
reimbursement regulations, adjustment 
to its cost reports, or HCFA’s response 
to a request for an exception to the 
prospective rate. This proposed appeals 
process was based on the existing 
appeals procedure for cost-based 
reimbursement of providers established 
by section 1878 of the Act. Under section 
1881(b)(2)(D) of the Act, a renal dialysis 
facility is to be treated as a provider for 
purposes of section 1878. Under the 
proposal, the facility would have been 
required first to apply for an exception 
to the rate, and then, if it was 
dissatisfied with HCFA’s response, 
could appeal pursuant to 42 CFR Part 
405, Subpart R, to the Provider 
Reimbursement Review Board (PRRB) if 
the amount of disputed reimbursement 
was $10,000 or more. It was proposed 
that the regulations and methodology 
could be challenged in such a 
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proceeding and that certain aspects of 
such a challenge that were not within 
the PRRB’s jurisdiction could then be 
brought in district court. 

Comment: Some commenters 
contended that the PRRB has no 
jurisdiction to review disputes under the 
ESPD prospective rate system, because 
section 1878 of the Act provides PRRB 
review of cost reports covering costs 
and reimbursement for prior periods. It 
was suggested that another body, such 
as the ESRD networks, should provide 
reviews. 

Response: In consideration of these 
comments we have reviewed the 
statutory language and its legislative 
history and have concluded that the 
NPRM misstated the jurisdiction of the 
PRRB with respect to prospective 
reimbursement for dialysis services. 

Under section 1878 the PRRB has 
limited and carefully defined authority. 
The PRRB has jurisdiction over a matter 
only if a provider “which has filed a 
required cost report” seeks a hearing 
“with respect to such cost report” 

(§ 1878(a)). After a hearing, the PRRB 
“shall have the power to affirm, modify, 
or reverse a final determination of the 
fiscal intermediary with respect to a 
cost report and to make any other 
revisions on matters covered by such 
cost report * * *” (§ 1878(d)). As these 
provisions make clear, the cost report is 
the basis for defining the PRRB's 
authority. Because the statute restricts 
the PRRB's mandatory authority to 
consideration of reimbursement disputes - 
arising from cost reports, we conclude 
that the PRRB has substantially less 
authority under a prospective rate 
system, where cost reports largely 
perform only a data-gathering role, than 
under the traditional cost- 
reimbursement system. 

This interpretation is confirmed by the 
legislative history. When section 1881 
was enacted in 1978, it authorized the 
Secretary to determine the costs 
incurred by facilities and to determine, 
“on a cost-related basis or other 
economical or equitable basis,” the 
amounts of payments to be made to 
facilities. Under this provision, the cost 
report filed by a facility could have had 
substantial significance if the Secretary 
had chosen to set the amounts of 
payments on a cost-related basis in 
which reimbursement depended on the 
costs of a particular facility, rather than 
by using the alternative “other 
economical or equitable basis.” When 
Congress incorporated use of the PRRB 
procedure in section 1881 it recognized 
that the procedure would apply only to 
“renal dialysis facilities reimbursed on a 
cost-related basis * * *" and, by 
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implication therefore, not if the 
Secretary utilized the alternative “other 
economical or equitable basis.” H.R. 
Rep. No. 95-549, 95th Cong., 1st Sess. 12 
(1977); S. Rep. No. 95-714, 95th Cong., 2d 
Sess. 11 (1978). The congressional 
committee reports thus indicated that 
there was no intention to expand the 
PRRB’s jurisdiction beyond the review 
of cost reports, as set forth in section 
1878. 

Under this prospective rate system 
which is authorized under the statute 
that was enacted in 1981, the cost report 
of an individual facility has little or no 
bearing on its reimbursement, and thus 
the PRRB does not have authority under 
section 1878 to review issues that may 
be raised with respect to the rate. Under 
the payment system that we are 
adopting the cost report governs 
reimbursement for the period covered by 
the report only with respect to bad debt 
costs, and therefore only issues related 
to bad debts are reviewable by the 
PRRB under section 1878. 

As noted above, the NPRM proposed 
that an ESRD facility could appeal to the 
PRRB adjustments made to its cost 
report. We have decided to delete this 
provision because it is not required by 
law and because these adjustments 
(except as they relate to bad debts) are 
simply adjustments to data and do not 
have a direct effect on a facility's 
reimbursement. Providing an appeal in 
these circumstances would delay our 
accumulation of data for purposes of 
possible future rate-setting. Issues about 
the validity of the data are better dealt 
with in connection with the rate-setting, 
rather than in individualized appeals. 

We have considered whether the 
ESRD networks should have a role in 
reviewing administrative 
determinations, as suggested by the 
comment. We have concluded, however, 
that the structure and basic functions of 
the ESRD networks are ill-suited to 
hearing administrative appeals and we 
have therefore not adopted the 
suggestion. 

As a matter of our discretion, and not 
because it is required by statute, we are 
also authorizing the PRRB or the 
intermediary to review denials of 
requests for exceptions to the payment 
rate. Also as a matter of our discretion 
we have decided to follow the usual rule 
for determining PRRB jurisdiction that is 
followed pursuant to section 1878, that 
only disputes involving $10,000 or more 
may be brought before the PRRB. 
Otherwise, the dispute must be 
reviewed by the intermediary. The PRRB 
would not be permitted to review the 
regulations or methodology but could 
review whether a denial of an exception 
was appropriate under the rules. When 


a facility appeals an exception 
determination to the PRRB, it will not be 
permitted to submit cost information 
that was not included in the 
documentation supporting its exception 
request. Under a prospective system, it 
would be inconsistent to consider cost 
experience occurring after an exception 
is requested. If such cost experience 
were accepted in an appeal of an 
exception determination, it could have 
the effect of undermining the 
prospective system and its incentives by 
basing a facility's payment rate on costs 
for the period to which the rate applied. 
This would introduce a strong element 
of retrospective cost settlement, which 
would be inconsistent with the intent of 
Congress. 

Comment: Some commenters state 
that section 1878 provides a 180-day 
limit in which to appeal an adjustment 
to a cost report to the PRRB. Therefore, 
the proposed limit of 30 days for this 
appeal is illegal. 

Response: This appeal was an 
administrative appeal provided by 
regulation at the discretion of the 
Secretary. As explained above, we are 
eliminating this appeal from the final 
regulation; therefore, this comment is 
now moot. 

5. Physician reimbursement. In order 
to remove what we believed were 
reimbursement disincentives to home 
dialysis and to establish an efficient 
method of physician reimbursement for 
dialysis services that most accurately 
recognized the special nature of 
physician services provided to dialysis 
patients, the NPRM proposed 
eliminating the “initial method” of 
physician reimbursement. Under the 
initial method, payment for routine 
physician services furnished during an 
in-facility maintenance dialysis episode 
was made to a facility, and payment for 
non-routine services was made on a fee- 
for-service basis. We proposed paying 
physicians for all services related to 
outpatient maintenance dialysis on the 
basis of a single method of monthly 
capitation payments that would be 
equal for home dialysis and in-facility 
dialysis. These monthly payments 
would be determined on a basis similar 
to the “alternative reimbursement 
method” (ARM). 

The proposed regulations on 
physician reimbursement, like the 
regulations on payments to facilities for 
dialysis treatments, were relatively 
simple, since they set forth only the 
general principles and authorities under 
which we establish the rate-setting 
methodology and set rates. The 
methodology by which rates will be set 
is explained in section IV of this 
preamble. 
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Comments: Some commenters 
recommended‘that we retain the initial 
method. Some of these commenters 
argued that we have no legal basis to 
require the capitation method for all 
physicians, since section 1881(b)(3)(A) 
of the Act, which provides for payment 
for non-routine physicians’ services to 
ESRD patients on a regular fee-for- 
service reasonable charge basis, was 
not abrogated by Pub. L. 97-35. 

Response: The authority to pay for 
physician dialysis services is in section 
1881(b)(3). This section was modified by 
section 2145 of Pub. L. 97-35 to 
emphasize that physician 
reimbursement promote efficiency and 
home dialysis. As amended, this section 
states that the Secretary shall pay under 
the initial method (under section 
1881(b){3)(A)) or under a 
comprehensive monthly fee (or other) 
basis (under section 1881(b)(3)(B)). We 
have interpreted this as authorizing 
HHS to reimburse under one or both of 
these methods. To implement the 
objectives of section 2145, we have 
chosen to pay only by the monthly 
capitation method, to pay equal amounts 
for home and in-facility patients, and to 
discontinue the initial method, which is 
not suited for promoting home dialysis. 

Comment: Some commenters 
criticized our view that our proposal 
would create incentives for physicians 
to treat more patients at home. Some of 
these claimed that physician 
reimbursement has no effect on who 
goes on home dialysis. Commenters also 
stated that the proposed method would 
disadvantage physicians who treat only 
sicker patients who are not suitable for 
home dialysis. These commenters 
argued that our proposal violated 
section 1801 of the Act, which prohibits 
Federal supervision or control over the 
practice of medicine or the manner in 
which medical services are provided, by 
attempting to affect which patients are 
put on home dialysis. 

Response: Section 1881(b)(3)(B) of the 
Act, explicitly authorizes the Secretary 
to reimburse physicians on a basis that 
“effectively encourages the efficient 
delivery of dialysis services and 
provides incentives for the increased 
use of home dialysis.” This statutory 
direction indicates that Congress 
assumed that physicians, as the leaders 
of the medical team responsible for the 
patient's care, do have an influence on 
patient choice and that our 
reimbursement methodology should 
recognize that influence. We believe our 
monthly payment will be adequate 
reimbursement for the services covered 
under these payments. Physicians may 
bill on a fee-for-service basis for 
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services furnished in addition to those 
covered under the monthly rate. The 
comments arguing that the proposal 
disadvantaged physicians who treat 
only sicker patients provided no 
evidence that there is a significant 
number of physicians who have 
practices that are necessarily restricted 
to the supervision of patients who must 
dialyze at a facility. If a physician 
voluntarily conducts his practice such 
that he retains supervision only over the 
sicker patients, that is an individual 
decision that should not affect the 
overall system for physician 
reimbursement. 

6. Notification and Revision of Rate- 
Setting Methodologies and Payment 
Rates. The proposed regulations 
governing reimbursement for both 
dialysis treatment and physician 
services did not propose to incorporate 
the actual rate-setting methodologies, 
but proposed that, if, as a result of our 
annual review of data, we proposed to 
change these methodologies, we would 
publish in the Federal Register for public 
comment a notice setting forth the 
proposed changes. We have revised the 
final regulations to specify that we will 
publish notices of changes of rates or 
methodologies in accordance with the 
rulemaking procedures established by 
the Department. 

Comment: We proposed in the NPRM 
to publish changes in payment rates 
resulting from incorporation of updated 
cost data in a general notice in the 
Federal Register. We interded to solicit 
public comment only for proposed 
revisions which change the methodology 
for setting payment rates. Several 
commenters said that we cannot publish 
any subsequent revised rates without 
providing an opportunity for public 
comment even if there is no change in 
methodology, arguing that this would 
violate the Administrative Procedure 
Act and prevent the public from 
commenting on the data and 
calculations. 

Response: We are not required to 
publish rates in a notice for comment if 
we use the same methodology. This is a 
mechanical procedure of substituting 
more current data. When we have 
improved cost data, based on the new 
annual cost reports for ESRD facilities, 
we will review the prospective payment 
rates we are now establishing and 
consider whether they are adequately 
fulfilling their objectives. If we 
determine that program objectives could 
be better achieved by establishing new 
rates, without revising the methodology, 
we would calculate new base rates and 
could issue them in accordance with the 
Department's rulemaking procedures 


without opportunity for prior public 
comment. Similarly, if we received new 
Bureau of Labof Statistics (BLS) data 
that were incorporated in revised and 
updated area wage indexes, we would 
publish a notice setting forth the revised 
base rates and area wage indexes. We 
have modified the final regulations to 
clarify that all changes in payment rates 
resulting from incorporation of updated 
cost data or general revision of 
geographic labor cost adjustment factors 
may be issued without opportunity for 
prior comment. Although we would not 
publish such rate revisions for comment 
before implementing them, we would, of 
course, accept comments on the 
technical accuracy of our computations, 
and would make the new data available 
to affected parties. In the event that this 
resulted in identification of an actual 
error, we would then determine what 
would be the most appropriate 
administrative remedy. 

Comment: Several commenters 
wanted the regulations to require us to 
update the prospective rates annually. 
Generally, these commenters wanted us 
to establish a regular mechanism for 
incorporating an annual inflation 
adjustment in the payment rates. 

Response: We will notify facilities of 
their payment rates annually. However, 
we will actually change the rates only 
when our data indicate the need. Based 
on past experience, we cannot predict 
whether the pér treatment costs of 
dialysis will increase due to inflation or 
decrease due to new efficiencies. (The 
$138 per treatment payment screen has 
remained unchanged since 1974 because 
increased efficiencies in the technology 
and delivery of dialysis services have 
offset the cost increases of some 
components of the services.) Provision 
for an annual inflation adjustment 
would therefore be unwarranted. 

7. Target Rate Reimbursement for 
Home Dialysis. The optional target rate 
payment method was established by the 
End-Stage Renal Disease (ESRD) 
Program Amendments of 1978 (Pub. L. 
95-292), which added section 1881(b)(6) 
to the Social Security Act. This section 
required HCFA to establish target 
reimbursement rates for home dialysis 
for patients under the direct supervision 
of a hospital-based or independent renal 
dialysis facility. 

Pub. L. 97-35 raised the limit on the 
maximum target rate from 70 percent to 
75 percent of the average in-facility 
payment and also explicitly permitted 
the target rate to be replaced by a 
prospective system established under 
section 2145. Therefore, in the NPRM 
published February 12, 1982, we gave 
public notice that we are discontinuing 
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the target rate payment method effective 
on the date that these final regulations 
are implemented, and we are 
terminating all existing target rate 
agreements as of that date. We are 
amending the appropriate regulations 
accordingly. (Regulations governing 
these optional agreements between 
HCFA and facilities are found at 42 CFR 
405-691. Regulations governing the 
target rate reimbursement method and 
applications are at 42 CFR 405-440.) 

8. One Hundred Percent Cost 
Reimbursement for Home Dialysis: 
Equipment, Installation, Maintenance, 
and Repair. The 1978 ESRD 
Amendments provided that, under 
certain circumstances, the Secretary 
may reimburse the full cost of home 
dialysis equipment, installation, 
maintenance, and repair. This program 
was intended to encourage home 
dialysis by relieving the coinsurance 
burden on the beneficiaries, and also to 
avoid high equipment rental payments, 
which have sometimes exceeded the 
purchase price. 

If this option were retained, the 
composite rate would have to be 
adjusted to account for the fact that 
some of the facility’s equipment and 
related services costs would already 
have been reimbursed by Medicare. 
Therefore, we proposed to discontinue 
this option. We stated in the NPRM that 
we believed that the prospective rates 
will establish sufficient incentive for 
home dialysis and that the 100 percent 
reimbursement option creates added 
program expenses that are not 
warranted. Eliminating this option will 
make the prospective system both 
simpler and more comprehensive and 
will reduce the recordkeeping burden for 
the facilities. Therefore, the reasonable 
cost of equipment furnished to home 
dialysis patients on or after August 1, 
1983, is no longer reimbursable at 100 
percent. 

Comments: Some commenters argued 
that we had no legal basis for 
discontinuing the provision of 100 
percent reimbursement for home 
dialysis equipment. 

Response: The legal authority for this 
provision is in section 1881(e) of the Act. 
That section states that the Secretary 
may-authorize payment at 100 percent. It 
does not require that the Secretary do 
this. 

Comment: Some commenters said that 
discontinuing the “100 percent 
equipment” program would create cash 
flow problems. In addition, the current 
high interest rates will prevent facilities 
from financing the purchase of 
equipment, and therefore from sending 
patients home. 
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Response: We do not believe these 
factors are prohibitive for several 
reasons: 

¢ Many new home patients are CAPD 
patients and do not require a machine. 

¢ If home dialysis is cheaper, as our 
figures and many commenters agree, 
then a machine will be a good 
investment over time, and facilities will 
have a substantial incentive to purchase 
equipment for their home dialysis 
patients. 

¢ At least one major manufacturer 
and supplier of home dialysis equipment 
and supplies indicated in its comments 
that it has offered to furnish all home 
dialysis equipment, supplies, and 
maintenance (including water treatment 
where necessary) to facilities at a price 
per treatment sufficiently low (an 
amount less than $97 per treatment) to 
allow the facilities a margin for 
furnishing home support services. 

* We want to keep equipment costs 
under the composite rate to simplify 
billing and program management, and to 
ensure that equipment costs are subject 
to the same market discipline created by 
the prospective payment rates as are 
other costs. 

Comment: Various commenters 
suggested ways in which we could 
continue this provision. These 
commenters believe that, in addition to 
the cash flow problems cited above, 
discontinuing this provision would be 
inequitable since some patients would 
thereafter be excluded from its benefits, 
and that discontinuation would not 
promote home dialysis. Some suggested 
prorating the composite rate for those 
patients who receive their home dialysis 
equipment through facilities that have 
agreements under the program. Others 
suggested modifying the program, 
paying 100 percent only of the capital 
cost of equipment and excluding water 
treatment, maintenance and repair 
services, and so forth. 

Response: We want to keep 
equipment costs under the prospective 
rate system so that facilities have an 
incentive to contain these costs. The 
prospective rate is intended to be an all- 
inclusive rate that allows facilities 
maximum flexibility. They may incur 
high machine costs but low labor costs 
for one patient, and vice versa for 
another patient. The rate provides an 
incentive to keep the total cost down. 
Removing equipment from the rate 
would remove the cost containment 
aspect of the incentive as it applies to 
machines and would also reduce the 
facility's flexibility. It would be 
administratively more cumbersome to 
have more than one rate per facility. We 
have reviewed carefully the various 
suggestions in the comments and have 


concluded that, because they fail to 
include all equipment costs within the 
prospective payment rate, they are not 
consistent with the objectives of the 
prospective payment system. 

To date, approximately 800 machines, 
serving about 8 percent of the home 
dialysis population, have been 
furnished. These include machines that 
were already in patients’ homes and 
converted to 100 percent reimbursement. 
Any equipment already purchased 
under these agreements will still be 
handled under the pertinent regulations 
and the terms of the agreements. In 
these cases, we will reduce the 
composite rate that we pay to the 
facility be $12 per treatment, for those 
patients who were furnished equipment, 
to account for the fact that the dialysis 
machines have already been purchased 
and installed. The $12 figure is primarily 


* based on the results of our home 


dialysis cost reviews, which showed 
total hemodialysis equipment costs to be 
$13 per treatment and intermittent 
peritonea! dialysis equipment costs to 
be approximately $11 per treatment. The 
weighted average of these two figures, 
taking into account the number of 
treatments furnished under each mode, 
is over $12 per treatment. Further data 
that are available to us from other 
sources support $12 as a reasonable 
figure. 

Comment: Some commenters said that 
discontinuing the “100 percent 
equipment” program would be a 
disincentive to home dialysis because 
home dialysis patients’ coinsurance 
obligation would increase over present 
amounts. 

Response: As we stated above, the 
difference between the composite rate 
with “100 percent equipment” and 
without will be $12. Thus, the difference 
in the patients’ coinsurance liability will 
only be $2.40. Furthermore, most 
patients do not pay their coinsurance 
out-of-pocket. Most often those amounts 
are paid by other organizations; e.g., one 
of 39 State programs or private 
insurance. We believe that the 
incentives of the new reimbursement 
system will operate most effectively if 
all of the components of the dialysis 
service are included under the 
composite rate. 

9. Standards for Identifying Hospital- 
Based Facilities. Because the rates set 
under our methodology pay more for 
treatments furnished by hospital-based 
facilities, we must ensure that there are 
clear and unambiguous standards for 
determining which facilities are eligible 
for these higher rates. The NPRM set 
forth these standards. We received no 
comments on them, and they remain 
unchanged in the final regulation. 
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We note that, if a facility is based in a 
skilled nursing facility (SNF), the 
dialysis facility has the same status as 
the SNF. That is, a facility based in a 
hospital-based SNF will be considered 
hospital-based. If the SNF is 
independent, or is not an integral and 
subordinate part of the hospital to which 
itis related, the facility will be 
considered independent. (Note: No 
participating dialysis facility is curently 
known to be SNF-based.) 

We also wish to note that we are 
reviewing the differences between these 
reimbursement-related standards for 
identifying hospital-based facilities, and 
the certification requirements for ESRD 
facilities, with a view to making future 
revisions to resolve any problems 
identified during the implementation of 
these final regulations. 

10. Recordkeeping and Reporting 
Requirements. The NPRM also set forth 
proposed recordkeeping and reporting 
requirements that would be consistent 
with the demands of the prospective 
reimbursement system. We received no 
substantive comments on them and they 
remain essentially unchanged in the 
final regulation. (The inapplicability of 
Subpart D provisions related to 
reimbursement of hospital-based 
physicians was discussed in the 
preamble of the NPRM, but was 
inadvertently omitted from the proposed 
regulations text. This omission has been 
corrected in these final rules.) These 
requirements will be met by compliance 
with the cost report forms that are 
already approved and available to 
facilities. These are supplemental 
worksheet I of the Form HCFA 2552 
(OMB approval number 0938-00586} for 
hospital-based facilities, and Form 
HCFA 265 (OMB approval number 0938— 
0236) for independent facilities. 


Ill. Rate-Setting for Dialysis Treatment 
A. General Overview 


The NPRM proposed a prospective 
rate-setting methodology for dialysis 
services using composite rates for home 
and in-facility treatments and 
distinguishing between hospital-based 
and independent facilities. We used 
median audited per treatment costs of 
110 facilities as the basis of the rates. 
Under our proposal, each facility would 
receive a certain payment rate per 
treatment that would be adjusted to 
account for geographic differences in the 
costs of labor. The adjusted payment per 
treatment for independent facilities 
would average around $128 and range 
from $109 to $143. The adjusted payment 
per treatment for hospital-based 
facilities would average around $132 
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and range from $114 to $146.' A facility 
would receive its appropriate payment 
rate per treatment regardless of whether 
the treatment is furnished in the facility 
or in the patient’s home. There would be 
no year-end adjustments to ensure that 
the facility receives no more or less than 
its allowable reasonable costs. If a 
facility's costs per treatment were less 
than its payment rate, it would be 
allowed to retain the difference; if its 
costs were greater, it would not be able 
to recover them unless it requested and 
was granted a higher payment rate 
under the exception process. 


B. Costs Included in Setting the Rate 


The statute requires that the 
composite rate be an all-inclusive 
payment to approved dialysis facilities 
for all necessary institutional and home 
dialysis services, including items, 
supplies and equipment. These are 
specified at 42 CFR 405.231 (0) and (p). 
Payment for all of these items and 
services is included in the rate so that 
where the rate applies, facilities may not 
bill in addition to the rate for any of 
them. Furthermore, in order to 
participate in the program, the facility 
must furnish all necessary dialysis 
services, supplies, equipment and items 
(see 42 CFR 405.2163). Accordingly, the 
costs included in setting the rate were 
the reasonable costs of all these 
services, supplies, equipment and items. 

We determined reasonable costs of 
the sampled facilities in accordance 
with the principles of provider 
reimbursement as described in 42 CFR 
Part 405, Subpart D, except for the 
following sections. These are 
specifically listed in the regulations (see 
section III. E., above) as not applicable 
for reporting ESRD facility costs. 


‘These estimates of the average per treatment 
payments have decreased compared with the 
average rates estimated in the NPRM, to $127 for 
independent facilities and $131 for hospital-based 
facilities. There are two reasons for this change. The 
first is related to the data we use to construct the 
area wage index discussed below. In the February, 
1982 NPRM we.used the latest wage data available 
at that time from the Bureau of Labor Statistics, 
which were 1979 data. Since then, the 1980 wage 
data have become available. These data incorporate 
revised geographic area designations, based on the 
1980 census, and include Puerto Rico for the first 
time. The revised area wage indexes computed on 
the basis of these data have been used to adjust the 
audit data and compute our base rates, and have 
been incorporated in our estimation of average 
payment rates. Some of the difference in estimated 
rates results from these data. The other factor 
resulting in the decreased amount of the estimates 
is the estimation methodology itself. We have 
refined the methodology for estimating the effect of 
the area wage index in order to improve its 
accuracy, and this also accounts for some of the 
difference in the average payment estimate between 
the NPRM and these final regulations. 


© 42 CFR 405.429 Return on equity capital 
of proprietary providers; 

¢ 42 CFR 405.430 Inpatient routine nursing 
cost differential; 

¢ 42 CFR 405.436 Reimbursement of Organ 
Procurement Agencies (OPA) and 
histocompatibility laboratories; and 

© 42 CFR 405.454 Payment to providers, 
through 

© 42 CFR 405.488 Effect of principles. 

In our audits, we also excluded costs 
as unreasonable if they did not meet the 
criteria set forth in § 405.451, which 
concerns costs related to patient care. 

We included the cost of furnishing 
routine ESRD laboratory services in the 
cost per treatment calculations. (Under 
our regulations at § 405.231(o), these 
services are defined as institutional 
dialysis services.) Under the prospective 
reimbursement system, facilities are 
required to furnish routine laboratory 
tests as an integral part of the dialysis 
treatment, either directly or under an 
arrangement as defined in our 
regulations at § 405.2102(b). We have 
included an amount for these costs in 
calculating the prospective rates. Thus, 
if a dialysis facility has its routine 
testing done under arrangement with an 
independent laboratory, it must pay the 
laboratory itself, out of its prospective 
rate. Independent labs are not permitted 
to bill the program directly for routine 
tests. ‘ 

As we indicated in the NPRM there 
will be no change in billing and 
reimbursing for nonroutine laboratory 
tests. These tests will continue to be 
billed and paid for separately, by either 
the facility, the physician or the 
independent laboratory. 

Comment: Some commenters stated 
that, in making adjustments to the cost 
data from our audit sample, we 
disaltowed real costs, that is, legitimate, 
unavoidable costs of doing business, 
that should have been included in 
determining the per treatment costs of 
dialysis. These “real” costs included 
items such as facility costs for certain 
taxes, stockholder servicing costs, and 
return on equity capital. 

Response: In analyzing the audit 
results, our objective was not to 
determine all the costs incurred by the 
facility, but to determine the reasonable 
cost of furnishing dialysis services in an 
economical and efficient manner. In 
doing this, we followed the Medicare 
principles for determining reasonable 
cost, as set forth in regulations 
contained in 42 CFR Part 405, Subpart D 
and in our Provider Reimbursement 
Manual (PRM; HCFA Publication 15-1). 
In addition, we excluded costs from the 
rate-setting base that we determined 
were inconsistent with the prospect. ve 
rate system. 
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© We excluded income taxes on 
profits earned by proprietary facilities 
because those taxes are not allowable 
costs under Subpart D and section 2122 
of the PRM. (We consider these taxes to 
be costs of operating as a proprietary 
facility, rather than costs related to 
patient care under § 405.451 of our 
regulations.) 

Furthermore, the prospective system 
is designed to provide incentives for 
efficient and economical operation 
through the use of fixed payment rates. 
Different facilities are in competition 
with each other to offer services within 
these rates. Under this type of rate, 
facilities that have input costs not 
experienced by other facilities are free 
to make up for this by achieving 
efficiencies in other input cost centers. 

© We excluded stockholder servicing 
costs from the rate-setting base because 
they are not related to patient care, and 
therefore are nonallowable under 42 
CFR 405.451. See section 2134.9 of the 
PRM. 

¢ Our reason for excluding a return 
on equity for proprietary facilities is 
similar. While the Secretary is required 
to pay such a return to certain 
proprietary providers reimbursed 
retrospectively on the basis of 
reasonable cost (section 1861(v)(1)(B)), 
section 1881(b)(2)(c) gives the Secretary 
the option to not pay such a return to 
ESRD facilities. In addition, return on 
equity is a feature of retrospective cost 
reimbursement, under which the statute 
precludes payment to a proprietary 
facility above its Medicare reasonable 
costs. Under a prospective incentive 
systems of course, a proprietary facility 
is free to keep any amount by which its 
prospective payments exceed its costs. 
We believe that including such a return 
in the rate base for proprietary facilities 
would weaken the incentives 
established through the prospective 
rates. The facilities are able to earn a 
return on their investment by reducing 
their per treatment costs below their 
payment rates by management 
efficiencies and increased use of home 
dialysis. 

Comment: One commenter said that 
our audit allowance of $32,000 per year 
for salaries of administrators and 
medical directors was an inappropriate 


_ limit. The commenter argued that a good 


administrator or director would be 
creative and effective enough to reduce 
the costs of operations sufficiently to 
justify a salary in excess of $32,000. It 
argued that we should only have audited 
the bottom-line cost per treatment, and 
not set a screen for administrator and 
medical director salaries. 
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Response: In rate-setting we had to 
establish the rate on the basis of what 
we determined to be the costs of typical 
economical and efficient facilities. A 
facility is free to decide that it is cost- 
effective to hire an administrator or 
medical director at a higher salary 
because he or she has superior skiils. 
However, we cannot include excessive 
salaries in the rate-setting data base 
when the great majority of facilities are 
paying $32,000 or less. 

The most significant adjustment to the 
audited cosis of the independent 
facilities concerned compensation of 
administrators and medical directors, 
which accounted for 23 percent of the 
total adjustment. However, this resulted 
from a very few, but quite large 
adjustments. The limit of $32,000 per 
year which we applied to these 
positions is the limit applied to 
administrators of 50 to 99 bed hospitals 
in HHS Region I, the region with the 
highest compensation allowances. 

We made adjustments to account for 
unallowable amounts for medical 
directors’ salaries in less than 5 percent 
of the audited facilities (3 independent 
facilities and 2 hospital-based facilities). 
Therefore, for over 95 percent of the 
facilities in our audits, compensation of 
medical directors was considerably less 
than the $32,000 limit that we allowed. 


C. Data Used in Setting the Rate 


The February, 1982 NPRM described 
how we accumulated data on the costs 
of dialysis on which to base prospective 
payment rates. 

Access to data. 

Comment: Several commenters asked 
that we make the data available, as we 
had offered to do in the NPRM. 

Response: We have done so. We 
made a summary of the cost data on in- 
facility costs and provided that to some 
inquirers, and have also copied the 
complete data on home dialysis costs 
and given them to those who requested 
them. Two commenters have come to 
our offices to inspect the audit data 
themselves. We have allowed all 
interested parties access to the data, 
have assisted them in reviewing it on 
our premises, and have discussed their 
questions and problems both in person 
and on the telephone. 

Quality of data. 

Comment: We explained in the NPRM 
that our data on the costs of in-facility 
treatment were based on audits of a 
sample of 110 facilities, in which we 
reviewed facility records for cost 
reporting periods from 1977, 1978 and 
1979. Some commenters believed that 
these data were too old. They 
recommended that we either get more 
recent data, or make adjustments to our 


sample audit data to account for 
inflation. For example, some 
commenters provided illustrations of 
costs of certain input components of 
dialysis services, such as labor and 
energy costs, that have increased 
significantly since the time of the audits. 
Response: In developing our proposed 
payment rates, we considered whether 
our audit data were becoming unusable 
due to factors of age and inflation. 
However, we found no indications that 
the per treatment costs of dialysis have 
been changing over time. Certainly there 
have been changes in the costs of some 
components of dialysis, and inflation 
may have resulted in increases of 
certain input costs, but in setting a 
comprehensive prospective rate, we 
must consider the whole cost of dialysis, 
and not give inappropriate weight to the 
costs of selected components. We 
believe the apparent lack of increase in 
overall per treatment costs is 
attributable to increased efficiencies in 
dialysis technology which have offset 
the increases in cost of some of the 
inputs of dialysis services. For example, 
treatment times have been reduced and 
automation has been increased since the 
beginning of the program, resulting in 
less labor cost per treatment. The 
comments which suggested that the cost 
data should be adjusted to account for 
inflation did not provide information 
demonstrating that the overall actual 
costs per dialysis session had increased 
since the time for the audits. For 
instance, one large independent 
provider of dialysis services suggested 
that consideration of rising labor costs 
would result in a prospective rate of 
$155 for independents and $158 for 
hospitals. The supposed necessity of 
increasing the prospective rate to these 
levels to cover inflation costsis, ~ 
however, refuted by the fact that the 
commenter and other dialysis providers 
are prospering and expanding at the 
current rate of $138. As we pointed out 
in the NPRM, there has been a 
substantial growth in the number of 
dialysis facilities despite the fact that 
the payment screen has remained at 
$138 since 1974. The industry growth has 
continued since the time of the audits 
(909 facilities in 1978 vs. 1184 at presezit) 
and, indeed, 114 new facilities have 
entered the program since we 
announced the proposed prospective 
rate on November 25, 1981. In contrast 
to the comments, which provided only 
argument and incomplete information on 
actual costs, the actions in the 
marketplace provide persuasive 
evidence that the audit data, without 
adjustment, properly reflect the costs of 
dialysis services today. Accordingly, we 
are not making any specific adjustment 
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for inflation in setting the initial 
payment rates, although we have used 
the data for rate-setting in a way that 
takes into account possible deficiencies 
in the data. 

Comment: Some commenters stated 
that our audits of the facility sample 
were conducted inconsistently and that, 
as a result, our audited data were 
invalid and inadequate. However, no 
specific examples or evidence of 
inconsistency were given. Commenters 
also asserted that audiied facilities were 
not given an opportunity to challenge 
the findings of the auditors or the 
adjustments made by HCFA. 

Response: We believe that we took 
reasonable care to ensure that our 
audits were accurate and consistent. In 
all cases, the auditors applied Medicare 
provider reimbursement principles. We 
developed a uniform audit guide, and 
held training sessions for the auditors. 
In addition, we used audit personnel 
from our intermediaries because they 
were already familiar with Medicare 
rules and principles. Our audit guide did 
provide for an exit conference at which 
each audited facility would have an 
opportunity to discuss the findings of the 
auditors. Auditors were also instructed 
to inform facilities that they could send 
unsettled disputes to HCFA Central 
Office for a final review. Moreover, as 
indicated above, we made the complete 
audit data available to commenters, 
who could present information about 
any assertedly inappropriate findings. 

One commenter apparently had a 
summary we had prepared describing 
the audit adjustments we had made, and 
may have mistakenly assumed, because 
of the wide range of adjustments, 
excluding or disallowing certain costs 
for various components of dialysis 
services, that the audits were 
inconsistent. However, such variation is 
actually better explained by the fact 
that our auditors, applying consistent 
principles, found unreasonable costs in 
differing amounts for different facilities. 

Costs of home dialysis. 

Our data on the cost of home dialysis 
were more limited than our data on in- 
facility dialysis. Therefore, when Pub. L. 
97-35 was enacted, our first priority was 
to obtain accurate data on the cost of 
home dialysis. We selected 23 dialysis 
facilities and two State kidney programs 
around the country that had home 
programs. 

The HHS audit agency visited each of 
these facilities and reviewed its costs. 
Because of limited time, the audit 
agency did not attempt to make 
adjustments as to the reasonableness of 
these costs, but simply accepted the 
costs as reported. Although the facilities 
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represented less than 5 percent of the 
total number of ESRD facilities with 
home programs, it included 10 of the 13 
largest home programs and represented 
almost 30 percent of all home patients. 
The facilities were located in 15 States 
and in all 10 HHS regions. 

Comment: Some commenters claimed 
that our home dialysis audits were not 
representative of average home program 
costs. 

Response: We chose the home 
programs to be audited in order to 
sample as many of the facilities that 
provided the full range of home dialysis 
services, supplies and equipment as 
possible. This would give us the most 
complete picture of the total cost of 
home dialysis. Many of the facilities in 
the sample had large programs, but 
some of the facilities did not. For 
example, one facility had only four 
patients. 

The purpose of these audits was to 
determine the cost of home dialysis 
when furnished in a reasonably 
economical manner. This was not 
intended to include start-up costs for 
home programs. The intent of the 
prospective reimbursement systems is to 
promote efficient home programs 
regardless of their size. Therefore, we 
believe it is most consistent with the 
intent of the legislation to base our 
composite rates on the costs of 
reasonably efficient home dialysis 
programs. 

Comment: Some commenters said that 
we conducted only cursory audits to 
determine the costs of home dialysis. 
Others noted that a General Accounting 
Office (GAO) study had found that 
home dialysis costs an average of $105 
per treatment as opposed to $97 per 
treatment in our cost study. 

Response: When we were studying 
the costs of home dialysis in order to 
implement section 2145 of Pub. L. 97-35, 
we accepted the costs as recorded in the 
facilities’ books because we could not 
go behind those costs and actually audit 
them within the time constraints. This 
may have resulted in overstating the 
facilities’ actual per treatment costs of 
furnishing home dialysis in an 
economical and efficient manner. Thus, 
to the extent that our audits of home 
dialysis costs may have suffered from 
their being conducted quickly, any 
shortcomings would favor providers by 
overstating actual costs and thereby 
resulting in higher rates of payment. The 
GAO did not audit facilities, but instead 
reviewed home dialysis bills as paid by 
Medicare carriers. As a result, GAO's 
dialysis cost study is based on 
reasonable charges paid to suppliers 
and patients who chose to bill Medicare 
directly, and did not include the costs 


incurred by ESRD facilities that furnish 
home dialysis services. (ESRD facilities 
that furnish home dialysis services are 
paid through intermediaries and never 
bill the carriers.) Therefore, the GAO 
figures do not reflect the economies that 
can be achieved by facilities, such as 
bulk purchasing discounts or limitations 
on excess quantities or waste of 
supplies. The exclusion of facilities from 
the GAO study may have accounted for 
the slightly higher costs reported. In any 
event, the commenter who pointed and 
the difference in findings between our 
study and the GAO study did not 
identify any deficiencies in our study or 
otherwise provide information 
indicating that our study was invalid. 

Comment: Various commenters 
suggested that, in determining the cost 
of home dialysis, we should include in 
these costs amounts for paid aides 
(which have been included in the 
optional target rate reimbursement 
system), hospitalization, or an 
allowance to take into account the less 
efficient use of supplies and equipment 
in the home setting. (The costs of aides 
and hospitalization were not included in 
our review of home dialysis costs.) 

Response: We excluded each of these 
costs from the rate base for different 
reasons. 

¢ We excluded the cost of paid aides 
for the reasons stated in the House 
Committee Report on H.R. 3850 (H.R. 
Rep. No. 97-143, Part 1, page 76). The 
report states: 


The committee recognizes that some 
patients who are appropriate candidates for 
self-dialysis in the home may be precluded 
from treatment in that setting because of the 
absence of a family member or other 
individual to assist them with dialysis. This is 
particularly true with hemodialysis treatment 
as opposed to other treatment techniques, 
such as continuous ambulatory peritoneal 
dialysis (CAPD). While provision for the 
costs of providing for paid assistants for 
home patients would permit these patients to 
dialyze in the home setting, the increased 
labor costs that would result would virtually 
eliminate the relative cost effectiveness of 
home treatment. Although facilities would 
not be precluded from providing paid 
assistants to patients who require such 
services, under the composite single rate 
approach, a separate allowance for such 
costs in the home component of the 
composite rate would not be authorized. 


¢ We excluded the costs of 
hospitalization because these costs are 
not a component of home dialysis 
services, and should accordingly be 
reimbursed separately. We took the 
same approach in computing the costs of 
in-facility dialysis. Our per treatment 
payment rate is intended to cover only 
the dialysis session itself, not other 
services required by ESRD patients, 
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which will remain separately 
reimbursable. 

¢ We did not include an allowance in 
the rates to reflect the less efficient use 
of supplies and equipment by home 
dialysis treatments, as compared to 
those treated in a facility. We believe 
the incentives created by the composite 
rate will be sufficient to offset such 
inefficiencies, if there are any. Under the 
composite rate, supplies will be mostly 
purchased by facilities, which will be 
able to obtain volume purchasing 
advantages. Since each home dialysis 
patient needs a separate machine, 
equipment may be less efficiently used 
in the short term. However, the 
equipment will also last longer. To the 
extent that the total number of dialysis 
hours per home dialysis machine is the 
same or greater than the total number of 
hours per in-facility machine, there 
should not be long-term inefficiencies in 
equipment use. 


D. Rates for Independent and Hospital- 
Based Facilities 


Section 2145 of Pub. L. 97-35 requires 
us to establish prospective rates of 
payment for dialysis services. The 
statute gives preference to a method of 
rate determination using a single 
composite weighted rate for services 
furnished in hospital-based facilities 
and for services furnished at the 
patient's home by such facilities based 
on the mix of patients who receive 
dialysis services at the facility and at 
home and the relative costs of providing 
services in each setting. A similar single 
composite weighted rate would be 
established for home and in-facility 
services provided by independent 
facilities. 

The proposed methodology based 
rates for both hospitals and 
independents on the median costs for all 
audited facilities. The median costs for 
in-facility treatment were composited 
with the costs for home treatment, 
weighted by the proportion of home 
treatments furnished by hospitals and 
independents respectively. Two further 
adjustments were made in the 
methodology to derive hospital-based 
payment rates: an adjustment of $2.10 
per treatment to accommodate the 
additional overhead costs that hospitals 
are required to allocate to their 
outpatient renal dialysis units, and an 
adjustment of the rate for hospital-based 
facilities to 105 percent of the median 
costs for all facilities. Both hospital and 
independent base rates were to be 
adjusted by an area wage index, 
resulting in a wide payment range, with 
an estimated average independent rate 


’ of around $128 per treatment, while the 
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estimated average hospital-based 
facility rate would be around $132. (As a 
result of applying the most recent area 
wage index and refining our method for 
estimating average payment rates, we 
now estimate that the average per 
treatment payment rates will be $127 for 
independent facilities and $131 for 
hospital-based facilities.) 

The rate-setting methodology and the 
resulting payment rates were the subject 
of numerous comments. In general, 
hospitals favored a greater difference 
between the rates for independent and 
hospital-based facilities, and criticized 
aspects of the methodology that tended 
to draw the rates closer. Conversely, 
many independents believed that 
efficiency and competition were 
increased by paying the same amount 
for a service regardless of the type of 
facility furnishing it. Some commenters 
directly criticized us for encouraging 
home dialysis through the composite 
rate, especially CAPD. Some also 
claimed that reducing payment rates 
was not the only, or the most 
appropriate way, to reduce program 
costs. Several commenters stated 
general support for a prospective, 
composite rate, but had specific 
objections to the rate methodology we 
proposed. 

Dual vs. Single Rate. 

Comment: The commenters were 
divided on whether they preferred a 
dual rate structure or a single rate. Some 
commenters said a dual rate 
methodology should not combine the 
cost data of hospitals and independents 
but should consider their costs 
separately. Other commenters said that 
the statute required us to encourage 
efficiency, and that this could best be 
done by basing the rate on the costs of 
efficient and economical facilities and 
setting a single rate. Some commenters 
argued that we were proposing a 
modified single rate, instead of an actual 
dual rate. They based this argument on 
our use of the same combined cost data 
for both rates rather than setting 
separate rates based on separate data. 
They claim that this does not adequately 
recognize differences between hospital- 
based and independent facilities (sicker 
patients, staffing for emergencies, 24- 
hour operation, more restrictive State 
and local regulations) and results in 
very different treatment of the two types 
of facilities relative to their median 
costs of treatment (paying hospital- 
based facilities an average of more than 
$8 less than median of that group's costs 
per treatment and independents an 
average of $14 more than their median 
cost per treatment). 

Response: We have utilized a 
methodology that results in different 


rates for hospital-based and 
independent facilities in accord with the 
statute. Hospital payment rate will be 
on the average about $4 more per 
treatment than independents. As 
described in detail in the NPRM, the 
separate rates are based on separate 
weighting factors for home population, 
recognition of the higher general 
overhead costs incurred by hospitals, 
and an overall 5 percent upward 
adjustment for hospitals to allow for 
possible deficiencies in the data and to 
mitigate the effects on hospitals of the 
compositing. 

The statute does not prescribe in 
detail the method for setting dialysis 
rates, but does require a method that 
distinguishes between hospital-based 
and independent facilities and that 
promotes efficiency. We must set the 
rates on a cost-related or other 
economical basis. We believe that 
combining the cost data from all 
facilities, and making adjustments to the 
data base to reflect legitimate cost 
differences incurred by hospital-based 
facilities as a class, is more accurate 
and equitable than using separate sets 
of data to set separate rates. This 
method: 

¢ Recognizes a similar cost for a 
similar service; 

¢ Recognizes that some hospitals 
have costs as low as the average 
independent facility; and 

¢ Does not penalize the efficient, 
lower-cost, independent facilities for 
their efficiency. 

We believe this methodology 
represents a4 reasonable balance 
between the statutory mandates of 
promoting efficiency and setting 
methodologies for hospital-based and 
independent facilities. 

Hospital rate adjustment. 

Comment: Several commenters 
questioned our use of the 105 percent 
adjustment factor for hospitals, and 
claimed that it, as well as other aspects 
of the reimbursement methodology, 
were designed solely to result in certain 
predetermined rates and program 
savings, without having a rational basis. 

Response: In the NPRM we proposed 
to set the rate for hospital-based 
facilities at 105 percent of median costs, 
while the rate for independents was 
proposed to be set at 100 percent of 
median costs. As explained in the 
NPRM (47 FR 6565), the adjustment to 
the hospital's rate is appropriate 
because of the greater impact that any 
deficiencies in the data, as well as the 
use of composite rates, would have on 
hospitals. The comments questioning 
use of the adjustment did not challenge 


the fact that such greater impact existed, 


and we continue to believe that this 
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constitutes a rational and reasonable 
basis for the adjustment. The contention 
that the methodology was adopted to 
result in predetermined rates or savings 
was based on internal Departmental 
documents that were apparently 
procured by the commenters which 
showed comparisons of rates and 
program savings. These comparisons 
were for the purpose of understanding 
the effects of the alternative 
methodologies under consideration and 
not a device to reach predetermined 
objectives. 

Average Rates. 

Comment: Some commenters 
contended that the average rates of $132 
and $128 proposed in the NPRM were 
not the average rates that would 
actually result from use of the proposed 
methodology. Apparently, the 
commenters were basing this comment 
on a draft internal Departmental 
document that they had obtained, in 
which a wage adjustment factor had 
been developed to estimate the average 
national effect of the index. This factor 
had been applied to the entire rate, and 
the commenters asserted that it should 
have only been applied to the labor 
component of the rates. If the factor is 
applied only to the labor component, the 
commenters asserted that the actual 
average rates would be $128 and $125. 

Response: These commenters are 
incorrect. The wage adjustment factor 
used in the Departmental document was 
an analytical tool designed to be applied 
to the entire rate. 

Adverse Effect on Hospital-Based 
Facilities. 

Comment: The payment rates we 
proposed appear to have a much 
stronger effect on hospital-based than 
independent facilities. Some 
commenters noted that the proposed 
base rate per treatment for hospitals 
would be more than $8 below the 
median per treatment costs of hospitals 
shown by our audits. Hospitals claimed 
that their higher costs were necessary 
and justifiable because: 

¢ Hospital-based facilities treat sicker 
patients and have higher personnel 
costs; 

¢ Hospital-facilities must have the 
potential to furnish emergency dialysis 
and operate 24 hours; and 

© Medicare cost allocation rules 
require the hospital to assign overhead 
costs to the dialysis facility. 

Response: Our audits and other data 
do show that hospital-based facilities 
have higher costs than independents, 
but we have not been able to show that 
all these costs are necessary and 
justified and, therefore, that they should 
be included as legitimate costs of 
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furnishing dialysis services in our 
calculation of an appropriate 
prospective rate for efficiently operated 
facilities. We believe that, at least to 
some extent, these higher costs are a 
result of the disincentives to economy 
and efficiency under the retrospective 
cost reimbursement system. For . 
example, we have no data to confirm the 
nature of the average hospital patient 
and to correlate this to cost, and the 
comments that argued that hospitals 
have higher costs because of sicker 
outpatients provided no data to support 
their contention. HCFA has been 
continuing its research into the question 
whether the higher costs of some 
hospitals are attributable to sicker 
patients. Our Office of Research has 
recently completed a series of six 
analyses comparing patient mix of 
hospital-based and independent 
facilities (Paul W. Eggers, Ph.D.., 
Analyses of Indications of Case-Mix 
Differences Between Freestanding 
Facility and Hospital-Based Medicare 
ESRD Patients. Working paper #OR-38; 
May 14, 1982.) These analyses are 
available on request from: Office of 
Research and Demonstrations, Health 
Care Financing Administration, Oak 
Meadows Building 1-A-12, 6340 Security 
Boulevard, Baltimore, Md. 21207. 

Two of the analyses in this study do 
show that mortality and hospitalization 
rates are somewhat greater for hospital- 
based patients, and this indicates that 
some hospitals may in fact have a sicker 
patient case mix than independent 
facilities. However, another analysis in 
the study showed that these factors 
were not related to differences between 
allowed charge levels for hospital-based 
facilities. In short, although hospitals 
may have sicker patients, this case mix 
does not seem to explain their higher 


... Cost of home dialysis. 


$116,400....... nicl . Cost of home dialysis. 


$157,200......... Revenues. 


House dialysis revenue about costs. 


If a facility applies this $40,800 to its 
in-facility costs, it would yield an 
effective in-facility rate of $142. 


costs, which appear instead to be the 
result of inefficiencies. 

We have allowed for the possibility 
that some facilities incur higher costs 
due to unusually intense dialysis 
services for special patients through our 


exception criterion for atypical service 


intensity patient mix. Under this 
exception, a facility that could show 
higher costs due to medically necessary 
atypically intense services could receive 
a higher payment rate. Some hospital- 
based dialysis facilities are certified to 
furnish only out-patient maintenance 
dialysis, just as independent facilities 
are. Since we can not generally support 
a statement that all hospitals generally 
have sicker patients, and higher costs 
attributable to dialysis services for 
those patients, than independent 
facilities, we believe the exception 
process is the most appropriate way to 
deal with this problem. 

The comments suggesting that 
hospitals should receive a higher rate 
because they provide emergency 
services are not persuasive. We do not 
cover the emergency services referred to 
by commenters under the payment 
method being established. The rate we 
are setting is for maintenance dialysis 
only, not for acute care. We believe that 
we are setting the rate.at a level 
adequate to cover the costs associated 
with those services, including overhead. 
Our methodology includes an 
adjustment that recognizes that 
hospitals have per treatment overhead 
costs higher than independents, as 
mentioned in the comments. Further, 
hospitals are not bound by the cost 
allocation requirements in the Medicare 
regulations. Hospitals can submit 
alternative ways to allocate costs for 
approval by their intermediary, if they 
believe they have a more accurate way 
to do it. 
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Although hospitals appear to be more 
adversely affected by the new 
prospective rates than independent 
facilities, the composite nature of the 
rates substantially mitigates the adverse 
effect for hospitals. Although the base 
rate and average per treatment payment 
rates will differ by about $4, the 
hispitals will also benefit from the 
composite effect to a much greater 
extent than independent facilities 
because they currently have many more 
patients dialyzing at home. To illustrate 
this effect, we have developed the 
following example, in which we 
compute hypothetical “effective 
payment rates” for in-facility treatment 
by taking into account the revenue 
above costs for home dialysis treatment. 
(This illustration uses average per 
treatment costs from our audits and 
home costs reviews, and average per 
treatment payments.) 

Illustration of the Effect of Home 
Dialysis Reimbursement on In-facility 
Reimbursement. 

Because the composite system pays 
the same amount for in-facility and 
home dialysis, the revenue above costs 
from home dialysis has an effect similar 
to a higher “effective” payment rate for 
in-facility treatments. 


A TYPICAL HOSPITAL-BASED FACILITY 





5,000 total treatments (76 percent in-facility, 
24 percent home). 

3,800 In-facility treatments, at $131 per treat- 
ment. 

1,200 Home treatments, at $131 per treat- 
ment. 


We plan to pay $131 per treatment, 
regardless of setting, and since we 
estimate that home dialysis costs 
approximately $97 per tseatment, the 
facility will have $40,800 in home 
dialysis revenue above costs. 


Payment rate. 


.. Home dialysis revenue. 


.. W-facility dialysis treatments. 
Payment rate. 


$497,800........ In-facility dialysis revenue. 

+40,800......... Excess home dialysis revenue above costs. 

$538,600......... Total revenue available to offset in-tacility 
cost. 


$538,600 divided by 3,800=$142 treatment. 


A TYPICAL INDEPENDENT FACILITY 


Furnishes 10,000 Total treatments (89 percent infacility. 
11 percent home). 

8,900 Home treatments, at $127 per treat- 
ment. 

1,100 Home treatments, at $127 per treat- 
ment. 
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We will pay $127 per treatment, 
regardless of setting, and since we 


estimate that home dialysis costs only 
$97 per treatment, the facility will have 








Home dialysis revenue above costs 


If a facility applies this $33,000 to its 
in-facility costs it would yield an 
effective in-facility rate of $131. 


tn-facility dialysis treatments. 
... Payment rate. 


. In-facility dialysis revenue. 
. Home dialysis revenue above costs. 


.. Total revenue available to offset in facility 


$1,163,300 divided by 8,900=$131 per 
treatment. This shows a difference of 
$11 per treatment ($142-$131) between 
the effective in-facility reimbursement 
rates for hospital-based and 
independent facilities. 


E. Composite Rates for Home and In- 
Facitity Dialysis Introduction 


In accordance with section 2145 of 
Pub. L. 97-35, the NPRM gave preference 
to a rate-setting method that combines 
two components—the cost of in-facility 
dialysis and the cost of home dialysis— 
to yield a composite rate that would be 
paid to a facility for all its dialysis 
treatments, whether furnished in the 
facility or at hofhe. 

In computing a composite rate, we 
proposed to weight the per treatment 
costs of home and in-facility dialysis by 
the proportion of patients dialyzing at 
each location. We proposed to apply the 
percentage of home dialysis patients 
served by hospitals to calculate the 
hospital composite rate, and the 
percentage of home dialysis patients 
served by independent facilities to 
calculate the independent facility 
composite rate. 


Comment: In determining the 
prospective payment rates, the NPRM 
proposed weighting the costs of in- 
facility dialysis and home dialysis by 
the proportion of patients dialyzing in 
each setting. Different proportions were 
used for hospital-based and 
independent facilities based on their 
actual experience. Some commenters 
stated that they believed we were 


DR sacrcrecipesnccssisicecven 


inconsistent and were penalizing 
hospitals for their higher percentage of 
home patients because we proposed to 
base rates for both hospital-based and 
independent facilities on the median 
costs of all facilities, while at the same 
time we proposed to use separate 
percentages of home patient population 
for making the composite computation. 
Some commenters suggested using the 
combined national average home patient 
population percentage instead of the 
separate respective percentages of 
hospital-based and independent 
facilities; they asserted that this would 
avoid disadvantaging those facilities, 
that is, hospital-based facilities, that 
already have achieved larger home 
dialysis programs. 

Response: We believe that using the 
percentage of home patients served by 
hospitals to compute the hospital rate 
and the percentage of home patients 
served by independent facilities to 
compute the independent rate is fully 
consistent with the statute. This 
methodology is not inconsistent with our 
use of the costs of all facilities to set the 
basic rate. In the case of the base rate, 
we use data from all facilities because 
the statutory objective is to determine 
the costs-of efficient dialysis, adjusted 
for excess costs attributable to hospitals 
as a class. The combined data base is a 
broader measure of the costs of 
operating an efficient facility. We do not 
believe that the overall methodology 
penalizes hospitals because they have 
two rate-setting adjustments over 
independents (an overhead add-on plus 
an additional 5 percent allowance), and 
they will be paid the composite rate for 
that 23.5 percent of their patients who 
are already less expensive home 
patients. The illustration above 
demonstrates how the home percentage 
effect on the composite rate benefits 
hospitals. 

Promoting Home Dialysis. 

Comment: Several commenters 
pointed out various ways in which they 
believed that our composite rate 
proposal would adversely affect home 
dialysis. For example, some commenters 
believe the composite rate would 
actually establish a disincentive for 
home dialysis, since the higher the 
percentage of home patients included in 
the compositing formula, the lower the 
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$33,000 in home dialysis revenue above 
costs. 


Home dialysis treatments. 
Payment rate. 


sveeeene Home dialysis revenue. 


rate would be in future years. Other 
comments stated that a patient's option 
to bill Medicare directly, without going 
through a facility for all non-physician 
components of home dialysis, would 
undermine the composite rate system 
and diminish the composite rate 
incentives for home dialysis. In addition, 
we were criticized for promoting home 
dialysis on the ground that, since the 
best candidates for home dialysis are 
also good candidates for 
transplantation, we are creating a 
disincentive for transplantation. 

Response: The composite rate system 
is being established in the context of 
legal requirements to promote home 
dialysis. At the same time, the law 
ensures the right of a home dialysis 
patient to bill Medicare directly for 
home dialysis supplies and equipment. 
We do not have the legal authority to 
change this right. We have clarified 
sections 405.544 and 405.240 to reflect 
the fact that home dialysis patients may 
bill Medicare directly for home dialysis 
equipment and supplies. If a patient 
chooses this option, reimbursement is 
not made under the per treatment 
prospective rate. Instead, payment is 
made under the previous reimbursement 
rules. That is, payment for equipment 
and supplies would be made on a 
reasonable cost basis if the patient 
obtained them from an approved 
hospital-based or independent ESRD 
facility. Equipment and supplies 
obtained from a supplier other than an 
approved ESRD facility would be 
reimbursed on a reasonable charge 
basis. Payment for support services is 
only made when these services are 
supplied by an approved ESRD facility. 
Support services obtained from a 
hospital-based facility would be paid on 
a reasonable cost basis; those supplied 
by an independent facility would be 
paid on a reasonable charge basis. 

We also do not have the authority to 
require home dialysis over 
transplantation. That is medical 
decision to be made by the medical 
team and the patient. Accordingly, to 
the extent that either of these two 
concerns may detract from the 
effectiveness of these regulations, they 
must be addressed by Congress. 
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We do not accept the argument of the 
comment that the compositing formula 
will result in a disincentive for home 
dialysis because increased home 
dialysis would, in future years, simply 
result in a lower composite rate. In the 
first place, we are establishing a 
methodology only for determining initial 
prospective payment rates. We are not 
establishing a requirement that the rate 
be adjusted in future years to reflect the 
actual percentages of home and in- 
facility patients. We are making no 
commitment for a future year rate- 
setting methodology. Moreover, if we 
did adjust the rate in the future to take 
increased home dialysis into account, 
the resulting rates would presumably be 
no less advantageous to the facilities 
than the rates we are presently 
establishing. In the meanwhile, 
however, facilities can benefit 
substantially from encouraging home 
dialysis, and therefore substantial 
incentives for home dialysis exist. 

Comment: Some commenters believed 
that we were placing incentives for 
promoting home dialysis in the wrong 
place. Some said we should pay a bonus 
to the patients, not to the facilities. 
Other said that our composite rate, by 
encouraging facilities to furnish home 
dialysis, would have negative impact on 
the State programs that have been 
promoting home dialysis by furnishing 
supplies and equipment. 

Response: The composite rate « 
specified in the law may be paid only to 
an approved ESRD facility, and 
therefore we cannat pay the rate to 
patients. Of course, the facility is free to 
pay a bonus to its home patients out of 
the profit it makes and some facilities 
may do so to encourage home dialysis. 
With respect to State programs, two 
general circumstances can exist; either 
the State is competitive in price or it is 
not. 

If the State, program is competitive in 
price with facilities or other suppliers in 
the area there are two possibilities: 

¢ Home patients have the option of 
billing separately for equipment and 
supplies and may, in turn, assign their 
benefits to the State program; or 

* A facility may have an arrangement 
with the State for the State to furnish 
equipment and supplies to the facility's 
patients, for which the facility would 
reimburse the State. 

If the State program is not ; 
competitive, then both facilities and 
patients will be better off dealing 
directly with manufacturers and 
wholesale suppliers. In this way, the 
relative efficiency of the State programs 
will determine their role in a composite 
rate system. 


Comment: Some commenters noted 
that, since home patients have to bear 
extra inconvenience, including costs of 
water, electricity, and labor, the 
composite rate paid to the facility may 
not’be sufficient to overcome the 
patient's disincentives to dialyze at 
home. 

Response: The prospective 
reimbursement system adopts a neutral 
position on this issue, paying the same 
amount for both in-facility and home 
dialysis. Our data show that home 
dialysis is cheaper. If the patient incurs 
these extra costs, then the facility, in 
competition with other facilities, can 
work out with the patient whether some 
part of its payment should go to the 
patient or if other amenities should be 
offered. Further, while some costs to the 
patient for home dialysis may increase, 
others would decrease (e.g., 
transportation), and the patient may 
enjoy substantial benefits of 
convenience. 

Comment: Some commenters believe 
that they would be unable to begin 
training programs for home dialysis 
rapidly enough to be able to compete 
with already existing training facilities. 

Response: Any facility may arrange to 
have any of its patients trained by 
another facility, provided the second 
facility is approved to furnish self-care 
dialysis training in accordance with the 
Subpart U health and safety 
requirements. 

Comment: Some commenters believe 
training facilities should be subsidized 
for the patients that they train for other 
facilities. On the other hand, other 
commenters were concerned that 
experienced training facilities would 
“steal” candidates for self-care dialysis 
training. 

Response: The facility that provides 
ongoing support services for the trained 
home dialysis patient should be profiting 
from that patient and perhaps some of 
that profit should be paid to the training 
facility. This goes beyond the scope of 
our regulations. These types of 
arrangements must be worked out by 
the individual facilities involved. 


F, Area-Wage Index 


Comment: Various commenters stated 
that the area wage index that we 
proposed to use is unfair, inaccurate and 
based on old data, resulting in too wide 
a variation in rates. They stated that use 
of the BLS data fails to recognize that 
facilities in neighboring SMSA’s with 
different indexes must compete for the 
same labor pool. The substance of the 
objection to use of BLS data, which 
measure wage costs experienced by 
hospitals in various locations, is that the 
data overstate the degree of variation in 
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wages of the particular types of 
personnel employed in outpatient ESRD 
facilities. 

Response: In response to these 
comments, we are modifying the wage 
index on a transition period basis for the 
first two years. After that, we will either 
use an index based on ESRD program 
data, or revert to the BLS wage index. 

The Conference Committee Report on 
Pub. L. 97-35 (H.R. Rep. No. 97-208, 949) 
indicates that the rates should reflect 
local wage differences. Based on the 
data collection activities of the Bureau 
of Labor Statistics (BLS), we believe that 
we can adjust payments by an area 
wage index figure that expresses the 
relation of local wage levels to the 
national average. We originally 
developed these area wage indexes of 
use in determining cost limits for 
hospitals, in order to account for 
geographic differences in the levels of 
labor-related costs. 

We considered developing a wage 
index based on salary data from 
Medicare ESRD cost questionnaires. 
These data are not highly reliable 
because they do not represent audited 
costs and they are not sufficiently 
accurate and detailed to develop an 
index. Now that we have implemented 
improved cost reporting, a wage index 
specifically related to ESRD facility 
experience may eventually become 
possible through our continued 
evaluation of ESRD cost data or 
development of additional sources of 
wage and salary information. Until that 
time, these area wage indexes are based 
on the most appropriate data available, 
which we believe are the BLS data used 
for the Medicare hospital cost limits. 

Some commenters viewed the range of 
variation resulting from application of 
the area wage index as too great for a 
similar service. Immediate 
implementation of the geographically 
adjusted rates exactly as proposed in 
the 1982 NPRM would particularly 
disadvantage rural facilities, which tend 
to be relatively isolated, have smaller 
programs, and have resulting high 
supply and transportation costs. Some 
commenters also believe that the area 
wage index adjustment would provide 
an unjustifiable windfall to some urban 
facilities that currently have per 
treatment costs significantly below the 
$138 screen. Many commenters also 
described situations in which the area 
wage index for one geographic area 
resulted in payment rates in that area 
significantly lower than the rates in 
neighboring geographic areas, Some of 
these commenters additionally claim 
that they must compete for labor with 
facilities that have higher wage indexes 
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and resulting higher payment rates. 
Some commenters claimed that the 
hospital wage index data collected by 
BLS did not accurately represent labor 
costs and wage level differences for 
ESRD services. 

As noted above, H.R. Rept. No. 97-208 
states that an area wage adjustment 
should be used in setting prospective 
rates. Since 1979, we have used area 
wage indexes based on BLS data for 
hospital workers in setting Medicare 
cost limits for routine inpatient hospital 
services. Based on our experience, we 
believe these indexes reflect reasonbly 
accurately the variations in the costs of 
living and medical care throughout the 
country. However, we do not yet have 
adequate data specifically showing 
regional variations in the costs of the 
labor inputs of ESRD services. In the 
absence of such data, and in view of the 
numerous comments we have received 
that raise doubts about the suitability of 
the area wage indexes for use with 
respect to ESRD outpatient facilities, we 
have decided that introducing the wide 
variations in payment rates that result 
from application of the indexes is not 
appropriate at this time. It is possible 
that ESRD outpatient facilities use a 
narrower range of personnel services 
than hospitals generally and that, for 
this or some other reason, the area wage 
index overstates that amount of regional 
variation. Because of this-possibility, 
and in light of the information provided 
in the comments, we believe that it is 
appropriate to restrict the impact of the 
area wage index until we have 
determined whether it is completely 
valid for ESRD outpatient facilities. 

We will initially limit the rate 
variations resulting from the area wage 
index by allowing a two-year transition 
period, during which the effect of the 
indexes will be constrained between 
upper and lower limits. At the end of 
two years, we will have had an 
opportunity to collect and analyze 
ESRD-specific salary data from our new 
cost report forms. If the data permits us, 
we will use it as a basis for developing a 
special wage index for the ESRD 
program. However, if we cannot 
determine appropriate indexes on the 
basis of that data, we will continue to 
use the area wage index based on BLS 
data, and will discontinue the upper and 
lower index limits. 

During the two-year transition period 
beginning on the effective date of these 
regulations, we will limit the area wage 
index on the lower end to no less than 
0.9. (Area wage indexes for the 
continental United States range as low 
as 0.7245.) This will prevent rural 


facilities from experiencing the adverse 
effects of immediate implementation. 
We have selected 0.9 as the lower limit 
as a balance between several 
considerations. We believe that limiting 
the index to no less than the national 
average (1.0) would result in 
inappropriately high minimum rates that 
completely fail to recognize the 
existence of low-wage areas of the 
country. The choice of the 0.9 level will 
benefit about 19 percent of all facilities 
and will increase the lowest rates by $8 
or $9 per treatment. We believe this is 
sufficient to alleviate the 
implementation problems of the most 
drastically affected facilities during the 
transition period. 

We will limit the upper effect of the 
wage index during the transition period 
by setting a maximum payment rate of 
$138 per treatment, which is the amount 
we have used for some time as the 
screen for determining reasonable per 
treatment payments. This limits will 
prevent any excessive payment levels 
due to possible deficiencies in the area 
wage index. This level of $138 is an 
appropriate transition period ceiling 
because our audit data indicate that 
most facilities are capable of operating 
successfully at this payment level 
through the country. Facilities with 
justifiable costs above $138 per 
treatment will be able to apply for a 
higher payment rate through our 
exception process. 

In Appendix II to these regulations, 
we explain how the area wage indexes 
are calculated and reprint the indexes 
we are using. 


G. Other Suggestions 


Comment: Several commenters 
believed the composite rate system 
could be improved by making allowance 
for factors we did not incorporate in our 
rate-setting methodology. Some of these 
suggestions paralleled comments on our 
cost data, proposing allowances for 
inflation, a return on equity capital, or 
bad debts. (We proposed in the NPRM 
not to include an amount for bad debts 
in the rate, but instead to pay dialysis 
facilities all of their Medicare bad debts 
for dialysis services, such that their total 
revenue from both prospective 
payments and bad debt settlement does 
not exceed their allowance costs, in a 
separate payment at the end of the 
facility's cost accounting period.) 

Response: The statutory prospective 
reimbursement system is intended to 
contain costs and promote efficiency by 
affording facilities an opportunity to 
retain per treatment payments in excess 
of their costs. Automatic inflation 
adjustments are self-fulfilling and 
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guarantee that costs will rise. We will 
monitor costs and adjust the rate on an 
as-needed basis, if inflation drives the 
cost of dialysis up. We believe we are 
allowing a margin for profit in our rate- 
setting. This is evidenced by the 
continuing growth in proprietary 
facilities in the period since we 
announced our proposed prospective 
rates in November 1981. With respect to 
the suggestion of adding an allowance 
for bad debts to the rate, we have no 
data upon which to set this allowance, 
nor do we intend to provide an incentive 
for facilities to avoid collecting 
copayments. As we obtain more data 
we may consider alternative approaches 
to this proposed policy, including an 
allowance for bad debts in the rate, in 
order to avoid the administratively 
cumbersome procedure of retroactive 
settlement of bad debts. 

Comment: Some commenters 
discussed our objective of obtaining 
program savings under the composite 
system, and suggested that we could 
obtain savings by other means, either 
instead of or in addition to the 
prospective system. They proposed that 
we reduce administrative costs of the 
ESRD program, and that we eliminate 
certification requirements that the 
commenters believed were needless. 
Such savings could affect the level at 
which we set a prospective rate. 

Response: We are attempting to 
reduce administrative costs. One of the 
advantages of the new system is that it 
is simpler (and therefore cheaper) to 
administer. The billing and processing 
should be easier and quicker. As for 
reducing certification requirements that 
musi be met to participate in the 
Medicare program, those requirements 
are under continual review, and changes 
are sometimes proposed to account for 
changing practices. Other requirements 
are imposed by States, and facilities 
must meet them in order to furnish 
services in that State. In both cases, the 
costs of meeting the requirements are 
included in the audited costs of facilities 
sampled in setting the reimbursement 
level under this system. We do nat 
believe it is possible or appropriate for 
us to address them further in 
establishing our reimbursement policies. 
H. Prospective Payment Rates 


Applying the principles described 
above to the data from our facility 
audits and home dialysis cost studies, 
we derived the basis components from 
which national payment rates will be 
computed. 
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Location of patients 
(percent) 


Home | in-facility 


10.5 69.5 


| 17.0 83.0 


' These adjusted labor costs differ from those published in 
the NPRM as a result of application of the most recent area 
wage indexes. The inclusion of Puerto Rico in the BLS data 
resulted in a slightly different national average wage level 


We have computed the following 
prospective base rate components, 
based on the above data components. 
These rate components are used to 
compute the composite reimbursement 
rates per treatment for in-facility and 
home dialysis. The basic prospective 
rate for each facility applies directly to 
all hemodialysis treatments. We discuss 
below how these rates are also applied 
to peritoneal dialysis treatments. 


Total 
base 
rate ' 


Component 


Labor Nonlabor 


$49.96 
46.62 


$72.95 
80.14 


$122.91 
126.76 


Independent facilities... 
Hospital-based............:00+0 


' As noted above, the application of the most recent area 
wage indexes, based on updated BLS data, resulted in slight 
changes from the values given in the NPRM for adjusted 
labor costs, which also affects these base rates. 


Since the actual payment for each 
facility is calculated by adjusting the 
labor component by the appropriate 
area wage index, the actual average 
payment will be about $4 higher than 
the base rate, because most ESRD 
facilities are located in areas that have a 
wage index value greater than 1. The 
area wage index also introduces a 
substantial variation among the actual 
rates paid, as explained below. In 
addition, we plan to pay the composite 
rate for home dialysis treatments, which 
cost only $97 per treatment on the 
average. This provides facilities with 
extra profit, and has an effect similar to 
raising their reimbursement rates per in- 
facility treatment to $142 and $131 for 
hospital-based and independent 
facilities respectively (see illustration in 
section III.D. of this preamble). 


IV. Rate-Setting Methodology for 
Physician Monthly Capitation Payments 

The NPRM proposed establishment of 
equal monthly capitation payment for 
both home and in-facility dialysis, using 
a composite weighting formula to 
account for the proportion of patients 
currently dialyzing at home. We also 
proposed to revise the basis for relating 
the capitation payment to prevailing 
charges for certain medical procedures, 
using the most recent and complete 
prevailing charge data available to us, 
which is fee screen year 1981 (July 1, 
1980-June 30, 1981). 

Typically, dialysis patients dialyze 
between 2 and 3 times per week. Some 
patients dialyze routinely at a frequency 
of twice per week, while some patients 
occasionally miss a dialysis session. At 
the same time, the physician monthly 
payment represents payment for some 
services that may be furnished at a time 
other than during dialysis. As a balance 
between these two considerations we 
proposed basing the monthly payment 
on 149 dialysis sessions per patient per 
year, or 12.4 dialysis sessions per 
patient per month. That is, although 
practice may vary widely between 
physicians, or between patients of a 
physician, for purposes of constructing a 
payment rate we assumed a value of 
one physician-patient contact per 
dialysis session, and that every patient 
dialyzes 149 times per year. Of course, 
we do not expect that every patient will 
be seen by a physician during each 
dialysis session. 

We proposed to use this figure of 12.4 
sessions as a base multiplier. This 
multiplier is applied to the Jocal 
prevailing charge for a medical 
specialist's brief follow-up office visit 
for an established patient (CRVS Code 
90040). We added to the resulting figure 
an amount representing a routine 
monthly examination, based on the 
prevailing charge for an intermedidate 
follow-up office visit (CRVS code 90060). 
We weighted this sum for the national 
averages of patients dialyzing in-facility 
(83 percent) and at home (17 percent). 
We weighted for the in-facility 
proportion by multiplying the sum based 
on the medical procedure model by .£3. 
We weighted for the home proportion by 
multiplying the base sum by .17, and 
then multiply that result by .7, which 
represents the 10:7 facility/home 
physician treatment capability ratio 
used under the current Alternative 
Reimbursement Method (ARM). 

Based on the most recently available 
average prevailing charges for CRVS 
codes 90040 ($14.07) and 90060 ($20.03), 
which we have used in place of local 
prevailing charges in the following 
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example, we have estimated that the 

average physician monthly payment will 

be $184.60. 

($14 07 x 12.4) + $20.03 =$194.50 (base sum) 

$194.50 x .83 = $161.45 (portion weighted for 
in-facility treatments) 

($194.50 x .17) x .7=$23.15 (portion weighted 
for home treatments) 

$161.45 + $23.15 = $184.60 


Under the current ARM, we set upper 
and lower limits on physician monthly 
capitation payments. The minimum and 
maximum payments are different for 
home and in-facility patients. The lower 
and upper limits for in-facility patients 
were $180 and $260 per month. For home 
patients, the comparable limits were 
$126 and $182 per month. 

We considered adopting this 
methodology without change for 
calculating upper and lower limits for 
physician composite capitation 
payments. However, the distribution of 
prevailing charges was such as to cause 
us to reconsider this. The minimum pair 
of prevailing charges occurring for the 
CRVS codes 90040 and 90060 were $7.00 
and $11.60 respectively, producing a 
minimum monthly payment of $93.38. 
The maximum pair of prevailing charges 
for these codes were $49.70 and $ 33.14 
respectively, producing a maximum 
monthly payment of $616.30. This range 
of monthly payments, $93.38 to $616.30, 
was unacceptable because we wanted 
to preserve approximately the same 
variation between the existing minimum 
and maximum monthly payment. In 
order to do this, we tried truncating 
prevailing charges at the tenth and 
ninetieth percentiles. This yielded lower 
and upper limits of $132 and $220 for the 
composite capitation payment. Thus, the 
upper limit under the composite system 
would be $38 per month higher than the 
upper home limit under the ARM, while 
the lower limit would only increase by 
$6 per month. We believe that it would 
be unfair to require some physicians to 
treat both home and in-facility patients 
for only $6 per month per patient more 
than they had been receiving for treating 
home patients under the ARM. 

We therefore returned to the array of 
prevailing charges, in order to determine 
the effects of selecting a cut-off point 
other than the tenth percentile. We 
found that the prevailing charges for 
CRVS code 90040 are clustered at the 
low end in such a way that the 
difference between the charges for the 
CRVS code 90040 at the tenth and 
sixteenth percentiles is only $1. 
Truncating this array at the sixteenth 
percentile yields a minimum composite 
capitation payment of $144 per patient 
per month. We believe that this results 
in a much more reasonable range of 
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payments than continuing with the tenth 
percentile. Therefore, based on this 
truncated list of national prevailing 
charges (which includes three-fourths of 
all prevailing charges) the monthly 
physician reimbursement rates under 
these regulations will be subject to a 
minimum of $144 and a maximum of 
$220. 

Comment: Some commenters favored 
the proposed reduction in physician 
reimbursement because they believe 
these physicians have been overpaid for 
what they do. Other commenters believe 
that paying lower rates to nephrologists 
will force them to devote more attention 
to other things to earn money. Some of 
these claim that this lesser physician 
involvement could result in less 
preventive care, more complications, 
more hospitalizations, and resulting 
higher costs, offsetting the savings from 
reduced physician reimbursement. 

Response: Studies of physician 
involvement in the care of ESRD 
patients are already underway. Based 
on other studies of physician 
participation in HCFA programs, we do 
not expect a dramatic reduction in 
physician involvement with dialysis 
patients. Furthermore, home dialysis 
patients do not generally require much 
physician attention, and, in fact, our 
certification regulations, which set forth 
the health and safety requirements that 
a facility must meet to participate in the 
program, do not require the physical 
presence of a physician for in-facility 
dialysis. 

While we do not yet have detailed 
information on the extent of physician 
involvement in dialysis care, the entire 
industry has undergone great changes. 
For example, technological advances 
have made machines and dialysis safer 
and more automatic to operate. The 
extensive experience since the 
beginning of the program has resulted in 
more standardized procedures. 
Consequently, it may be that these 
improved procedures, nurses’ training, 
and automated technology have reduced 
the degree of necessary physician 
involvement. 

We believe that medical professionals 
will furnish appropriate care in a 
responsible manner. Physicians will be 
paid much more for their home patients 
under the new system than under the 
old, and can achieve the same total 
reimbursement by increasing the 
number of their home patients. 

Comment: Comments questioned the 
use of the 12.4 multiplier in setting the 
physician monthly capitation payment, 
arguing that physicians had contact with 


their patients through telephone calls 
and office visits in addition to the 
dialysis sessions, which average 12.4 
times a month. 

Response: As discussed above, the 
factor of 12.4 is a balance between an 
approximation of the number of dialysis 
treatments per month furnished to the 
average patient, and additional 
physician services furnished at times 
other than during the dialysis treatment. 
Physicians are not required to see their 
patients at each dialysis session and we 
do not intent to imply that they should. 
Rather, the factor of 12.4 is used as a 
proxy, along with an amount for a single 
monthly examination (CRVS Code 
90060), to represent the amount of 
overall physician involvement for the 
average dialysis patient. The specific 
services furnished by physicians for this 
monthly capitation payment vary widely 
depending on the needs of the patient 
and whether the patient dialyzes in the 
facility or at home. Because of this wide 
variation, especially considering that 
this same payment applies to home- 
dialysis patients, we have made an 
approximation for the appropriate 
average level of payment. 

Comment: It was suggested that the 
assumption in the current ARM and in 
the new physician capitation system 
that physicians could, on average, 
handle 10 home dialysis patients in the 
time that it would take to handle 7 in- 
facility patients lacked any rational 
justification. 

Response: As pointed out in the 
NPRM, the 10:7 ratio exists in the 
present ARM and was based on expert 
medical advice provided at the time the 
ARM was established. Although the 
comment questioned the basis for the 
ratio, the comment did not propose any 
other ratio or provide any information 
suggesting that the ratio is in fact 
inappropriate. If we are furnished with 
such information, we will evaluate it 
and make any appropriate changes in 
the methodology, but until such time we 
must use some ratio and we believe that 
it is reasonable to continue using the 
ARM ratio. 

Comment: Some commenters stated 
that weighting physician reimbursement 
by the national average percentage of 
all home patients (17 percent) is 
inconsistent with facility 
reimbursement, which is weighted by 
hospital (23.5 percent) and independent 
(10.5 percent) facility home percentages 
respectively. 

Response: The statute does not 
specify the elements of the methodology 
as to how physician reimbursement 
should be set, as it does in the case of 
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facility reimbursement. Also, it would be 
administratively cumbersome for 
carriers to determine whether a patient 
is a hospital-based or independent 
facility patient since the carrier sees no 
indication of the patient's facility on the 
physician’s bill. Therefore, use of the 
national average percentage is 
appropriate. 

Comment: Some commenters, 
referring to provisions for annually 
updating the prevailing charge screens 
for fee-for-service reasonable charge 
payments, recommended that we also 
annually update the monthly capitation 
payment level, asserting that these 
updates are required by law. 


Response: The law does not require 
that the monthly capitation payment be 
updated each year. Our statutory 
authority for this capitation method, 
section 1881(b)(3)(B) of the Act, was 
added to the statute to clarify our 
authority to determine payments for 
ESRD-related physician services in a 
manner that adequately recognized the 
special nature of those services. (S. 
Rept. No. 95-714, 95th Cong. 2d Sess., p. 
10.) The amendments specifically 
approved of our ARM method for paying 
for physician services. (Under this 
method we had also decided not to 
commit ourselves to updating ARM 
payments at any particular interval but 
to update based on program experience. 
See 42 CFR 405.542(b)(4).) 


A physician's rate set by this 
methodology will be held constant and 
will not be automatically updated by the 
carrier's prevailing charge data. The rate 
will only change when, after review of 
program data, we determine that a 
change is warranted. We will regularly 
review physician reimbursement at the 
same times that we review the level of 
the prospective payment rates for 
facility dialysis services. 


V. Other Issues 
A. Access to and Quality of Care 


Introduction. As noted above, the 
greatest number of comments expressed 
concern over the effect the proposed 
rules would have on access to. and 
quality of care. As we said in the NPRM, 
we do not expect the quality of care to 
be adversely affected by these 
regulations. Access to care may be 
improved because the payment rates 
offer incentive for existing facilities to 
expand, and for new facilities to open. 


Adverse Effects of Economic 
Incentives. 
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Comment: Some commenters said that 
the proposed payment levels would be 
inadequate to allow facilites to 
accumulate capital for improvements or 
expansion. 

Response: New facilities continue to 
enter the program. We believe that with 
efficient mangement there will be 
sufficient profit to improve or expand 
facilities as needed. Future expansion 
will not be as critical as in the past, 
since we expect a decrease in the rate of 
growth of the ESRD population. For 
example, from 1980 to 1981 there was a 
15.4 percent increase in the Medicare 
ESRD population. Over the next 5 years 
we expect the annual increase to decline 
to 3-5 percent. In addition, we expect 
that there will be more patients treated 
in the home, which will relieve still 
further any future demands on in-facility 
capacity. 

Comment: Various commenters 
discussed the interrelation of economy 
and efficiency with cheaper, and 
possibly poorer quality care. Some 
commenters urged that care could be 
given cheaper at equal quality by 
reusing dialyzers, decreasing staff-to- 
patient ratios, using fewer registered 
nurses (RNs), encouraging patients to 
assist more in their own care, and 
encouraging more patients to dialyze at 
home. Other commenters declared that 
these same measures would adversely 
affect the quality of care and 
recommended that we adopt regulatory 
provisions that would prevent this. 

Response: The prospective rate 
system provides an incentive to furnish 
care economically. The conditions of 
participation for ESRD facilities (42 CFR 
Subpart U) establish the requirements 
that we believe are necessary to provide 
quality care. Nothing in the prospective 
reimbursement rates allows a facility to 
depart from compliance with these 
requirements, which have proved 
satisfactory to ensure the adequacy of 
patient care. Although we will continue 
to be alert to the possibility of changing 
these requirements, nothing in the 
comments has persuaded us that 
changes should be made at this time. 
The medical community does not agree 
on an optimum model for the dialysis 
procedure. There is a wide variation 
among the staff complements and 
practices at various facilities. In the 
random sample of facilities that were 
audited, we included a cross section of 
facilities of all types. In the absence of a 
demonstrated need requiring a 
particular method of operation to ensure 
patient safety, medical practitioners 
should be permitted to devise 
appropriate methods of treatment. 

Comment: Commenters also claimed 
that under the composite rate, poorly 
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qualified self-care training units will 
arise, in an attempt to take advantage of 
the increased payment for home 
dialysis. 

Response: All training units have to 
be approved, and must meet a 
certification requirement that they have 
an experienced training nurse in ch: 
of training (42 CFR 405.2102(r)(4) and 
405.2162{a)}. Furthermore, we believe 
that medical professionals are 
responsive to the need to provide good 
care. It is in the financial interest of the 
facilities to train the patients well so 
that they can be successful home 
patients and not be referred back to the 
facility where they are more expensive 
to treat. 

Access to Care. 

Comment: Many patients expressed 
fear that facilities will be forced to 
close, depriving patients of access to 
care. 

Response: We do not expect this to 
happen. We believe the rate is high 
enough for efficient facilities to provide 
care. There is a potential for increased 
home dialysis care, which will increase 
facilities’ profit. Facilities that are 
isolated and essential will be eligible for 
higher rates under the exception process 
and thus the patient will not be left 
without a dialysis facitity in his or her 
area. As discussed below, we are also 
providing a new certification procedure 
for temporary emergency facilities in 
cases where existing facilities close for 
some reason. This latter procedure will 
allow us to authorize the immediate 
opening of efficient facilities to replace 
any inefficient facilities that close 
because of the new rates. 

Promoting Home Dialysis. 

Comment: Many commenters, 
especially patients, expressed fear that 
patients who are unsuitable for home 
treatments, because they are too ill, 
unintelligent, or have a poor 
environment, will be forced to go home 
anyway. 

Response: There are successful home 
programs in all settings (inner city and 
rural), with all types of population 
bases. Program experience shows that 
home dialysis can be done in these 
situations. Some commenters told us of 
how their attitude toward home dialysis, 
and their patients’ ability to perform 
home dialysis, has evolved over the past 
few years from being totally against, to 
being in favor of, more widespread use 
of home dialysis. More important, 
though, for those patients who 
misunderstood or were misinformed 
about the objectives of these 
regulations, is the fact that we are not, 
and never proposed, requiring patients 
to dialyze at home. The ultimate 
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responsibility for this decision rests 
between patients and their physicians. 
Physicians and facilities cannot force 
patients to dialyze at home if they are 
unable or unwilling. As we pointed out 
in the NPRM, we expect that 30-40 
percent of patients can be dialyzed at 
home, which means that the majority of 
patients will continue to receive dialysis 
services in a facility. 

Comment: Some commenters 
recommended that our regulations 
ensure that home patients received the 
necessary services, arguing that 
facilities have a financial incentive to 
increase profits by not furnishing all of 
the services necessary for home 
patients. One commenter recommended 
that all the service requirements of the 
current target rate program be retained 
under the new composite rate. 

Response: We explained above why 
we did not include the costs of 
furnishing home aides in calculating our 
rates. Facilities are required, under 42 
CFR 405.2163, to furnish all other 
necessary dialysis services. This 
certification requirement serves the 
same function as the specific service 
requirements under the target rate 
agreement. Facilities are reviewed 
periodically to ensure that they meet all 
certification requirements. Patients with 
problems may contact their patient 
representative on the ESRD Network 
Council, or the Health Standards and 
Quality offices of our regional offices. 

Comment: A number of commenters 
objected that we should not promote 
CAPD. They claim that is not only more 
expensive than home hemodialysis, but 
is medically unproven and possibly 
unsafe. 

Response: We are not promoting 
CAPD. It has been used as an example 
only in so far as it is one mode of home 
dialysis therapy and the statute requires 
us to promote home dialysis. To the 
extent that it is more expensive than 
other modes of home dialysis, the 
incentives created by the composite rate 
should result in relatively greater use of 
the other, competing, modes. As for its 
safety, we consulted with a panel of 
experts and their consensus was that, as 
with all modes of diaslysis treatment, it 
was safe and effective for suitable 
patients. By this time, CAPD is in wide 
use (as of December 31, 1981 there were 
4347 CAPD patients, accounting for 45.9 
percent of all home patients) and the 
program generally covers items and 
services that are commensurate with 
generally accepted medical practice. 


C. Dialyzer Reuse 


Introduction. 
The ESRD community is currently 
divided on the issue of whether it is safe 


to reuse dialyzers, which is one way a 
facility can reduce per treatment costs. 
In the NPRM, we explained that we 
were neutral on this issue; we are 
neither supporting nor prohibiting it in 
these final regulations. 

Comment: Some commenters stated 
that, in order to increase efficiency and 
reduce costs, facilities should reuse 
dialyzers. 

Response: We have no authority to 
require reuse. However, if a facility 
decides to reuse dialyzers, it will retain 
the savings from that practice. 

Comment: Other commenters claimed’ 
that reuse is unproven and unsafe. It 
was also noted that some States have 
constraints on reuse. 

Response: HCFA is neutral on reuse. 
Reuse is prevalent in Europe and many 
facilities in the United States reuse. 
Preliminary studies show that reuse is 
successful where it is done properly. 
Nevertheless, we do not presently 
require or prohibit reuse. We will 
continue to study dialyzer reuse, and to 
monitor outcomes of those facilities that 
reuse dialyzers, in order to determine 
whether we should revise the program’s 
health and safety, as well as 
reimbursement, requirements with 
respect to dialyzer reuse. 

Comment: Some commenters 
suggested that we set sa separate 
payment rate for facilities that reuse 
dialyzers. 

Response: We set composite rates 
based on the audits of randomly 
selected facilities. Twenty-five percent 
of the independent facilities in the 
audits reused dialyzers, and their costs 
were included in setting the rates. We 
cannot set separate rates for reuse 
because this would be impractical, since 
some patients in a facility may reuse, 
and some may not. In addition, some 
facilities may choose to use the savings 
from reuse to offset some other 
excessive cost in their operation. Under 
the prospective reimbursement system, 
we do not intend to adjust individual 
facilities’ rates to their actual costs, 
because this removes the incentive to be 
efficient. 


D. Prospective Rates for Self-Care 
Dialysis Training 

Self-care dialysis training services are 
services that train ESRD patients to 
perform dialysis in the facility or in the 
home with little or no professional 
assistance, and train other individuals . 
to assist patients in performing dialysis. 
Self-care training services are furnished 
under Medicare by dialysis facilities 
that are specifically approved to furnish 
these services. In addition, we expect 
many facilities that are not so approved 
will be able to purchase training 
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services from approved ESRD training 
facilities. 

Under Medicare, self-care dialysis 
training sessions have always been 
reimbursed based on a screen that is $20 
more than the screen amount applicable 


* to outpatient maintenance dialysis, 


except when an exception has been 
approved. In the absence of reliable cost 
data to the contrary, we will reimburse 
each self-dialysis and home dialysis 
training session by an amount equal to 
the facility's per treatment prospective 
rate exclusive of any exception amounts 
for outpatient maintenance dialysis plus 
an additional $20 per session. Facilities 
that have justifiable costs greater than 
this will be able to apply for an 
exception. (See above.) Based on data 
submitted through the new cost reports, 
and in applications for exceptions, we 
will continue to review whether this , 
figure should be adjusted. 


E. Prospective Reimbursement Rates for 
Peritoneal Dialysis and New Dialysis 
Techniques 


Under Medicare, peritoneal dialysis 
has always been subject to the same 
reimbursement rules as hemodialysis 
sessions in the facility. As a result of 
medical consultations, we established 
an equivalence between peritoneal 
dialysis and hemodialysis. In the 
absence of cost data to the contrary, we 
set the reimbursment for intermittent 
peritoneal dialysis sessions at the same 
level as for hemodialysis. However, 
sometimes peritoneal dialysis was 
furnished in a single extended session of 
30 hours or more in a week, in place of 
three separate sessions. Because the 
labor, overhead and supplies were more 
related to the total time in dialysis than 
the number of separate sessions, we 
reimbursed the extended session the 
same as three normal dialysis sessions 
in a week. Further case experience 
indicated the need for another 
intermediate reimbursement level to 
correspond to changing medical 
patterns. As a result, we provided that 
peritoneal dialysis sessions of 20 hours 
duration furnished twice per week be 
reimbursed at a rate equivalent to one 
and one-half times the payment for a 
hemodialysis session. 

We have also set equivalencies for 
applying the prospective payment rates 
to continuous ambulatory peritoneal 
dialysis (CAPD) and other new 
techniques of dialysis. We included the 
costs of these treatment modes in our 
calculation of the weighted costs per 
treatment of home dialysis. CAPD is 
furnished on a continuous basis, not in 
discrete sessions, and therefore we 
cannot pay on a per session basis. We 
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will pay for CAPD on a weekly basis, 
setting the weekly payment rate for 
CAPD at three times the per treatment 
incentive payment rate (corresponding 
to the usual hemodialysis schedule of 
three sessions per week) for the ESRD 
facility through which monitoring and 
support services are furnished. We will 
pay for continuous cycling peritoneal 
dialysis (CCPD) and other techniques on 
the same basis. 


F. Bad Debts 


In the NPRM, we proposed to pay 
Medicare bad debts for both hospital- 
based and independent facilities in a 
single payment at the end of a facility's 
cost reporting year. We received no 
opposition to this, but a number of 
commenters expressed confusion on 
how this would work. 

Medicare bad debts, which are 
defined and governed by regulations at 
42 CFR 465.420, are those deductible and 
coinsurance amounts for which 
beneficiaries are liable and which, when 
uncollectible, result in providers being 
reimbursed less than costs. Since, under 
reasonable cost reimbursement, costs of 
covered services furnished beneficiaries 
are not to be borne by individuals not 
covered by Medicare, the program will 
pay that part of uncollectible deductible 
and coinsurace amounts that brings the 
total of a provider’s reimbursement up 
to the costs of these services. 
Conversely, since the statute requires 
that the program pay only for the costs 
of services related to care of 
benficiaries, reimbursement for bad 
debts is limited in that we will not pay 
any amounts that would result in total 
reimbursement exceeding a provider's 
Medicare reasonable costs. In addition, 
to claim Medicare bad debts, a provider 
must have attempted to collect the 
amounts in accordance with program 
requirements. 

Under retrospective cost 
reimbursement, we have allowed 
providers, including hospitals with 
dialysis facilites, to make a specific 
write-off of Medicare bad debts, for 
which we have made make a special 
payment at the end of the provider's 
accounting period. Under part B 
reasonable charge reimbursement, 
independent facilities have been 
expected to absorb bad debts within the 
level of their charges. However, under 
the prospective reimbursement system 
we have decided to treat bad debts the 
same for both hospital-based and 
independent facilities in order to treat 
all facilities similarly with respect to a 
consideration that does not depend on 
their status as hospital-based or 
independent. 


We considered the possibility of 
including an amount for bad debts in the 
prospective payment rate, but have 
decided against it. Instead, we plan to 
pay all dialysis facilities 100 percent of 
their allowable Medicare bad debts 
(related to maintenance dialysis 
treatments), up to their reasonable costs, 
in a separate payment at the end of each 
facility's cost accounting period. 
Hospitals must keep their ESRD related 
Medicare bad debts separate from other 
Medicare bad debts for this purpose. 
This process works as follows: 

1. We determine the dialysis facility's 
Medicare reasonable cost. This is the 
reasonable and necessary cost related 
to covered patient care services 
furnished to Medicare beneficiaries, as 
shown on the annual Medicare cost 
report (HCFA 2552, for hospitals; HCFA 
265 for independent facilities). 

2. We determine the dialysis facility's 
Medicare revenue. This would equal the 
total program payment (80 percent of the 
facility’s prospective payment rate times 
the number of treatments furnished, 
after first subtracting applicable 
deductible amounts) plus the deductible 
and coinsurance (20 percent of the rate) 
amounts actually collected. 

3. We determine the amount of the 
facility's unrecovered cost by 
subtracting revenue from total 
reasonable cost. If the facility’s revenue 
exceeds its cost, it has no unrecovered 
cost and is not eligible to receive 
payment for Medicare bad debts. 

4. If the facility has some unrecovered 
reasonable costs, we determine whether 
the facility has met the program 
requirements in attempting to collect its 
unpaid deductible and coinsurance 
amounts. 

5. If the facility meets these 
requirements, the program then pays the 
facility the lesser of: 

(a) its unrecovered Medicare cost; or 

(b) the uncollectible deductible and 
coinsurance amounts. 

The following example illustrates the 
potential different outcomes of this 
process. 

Assume that we have four facilities, 
each differing from the others only in 
their costs. Each facility furnishes 4000 
dialysis treatments per year, at a 
prospective rate of $130 per treatment. 
Each receives a program payment of 
$104 per treatment (80 percent of the 
payment rate, with the beneficiary liable 
for the remaining 20 percent), yielding 
revenues of $416,000 per year. Each 
facility is unable to collect an averaye of 
$4 per treatment in deductible and 
coinsurance obligations, resulting in 
revenue from copayment of $88,000 per 
year, and a total uncollectible 


21273 


copayment of $16,000. Each facility's 
total revenue from Medicare and 
beneficiaries; payments would be 
$504,000. 

The four facilities in our illustration 
have the following average costs per 
treatment (CPT), total annual allowable 
Medicare costs, total costs and total 
revenue from Medicare program and 
beneficiaries payments (total revenue). 





heciiutaneiltonstnnicin-egtiincatsleepdiingie $124 $496,000 $504,000 
ote -- 128 512,000 504,000 
~ 130 520,000 504,000 

- 132 526,000 504,000 


Assuming all collection requirements 
were met, we would subtract total 
Medicare revenue from total costs for 
each of these facilities, giving us the 
unrecovered Medicare costs, if any. We 
would then pay, as allowable Medicare 
bad debts, the lesser of unrecovered 
cost (total costs minus total revenue) or 
uncollectible copayment. The result 
wouid be as follows: 











VI. Special Purpose Renal Dialysis 
Facilities 

Pub. L. 92-603 authorized the 
Secretary to prescribe health and safety 
regulations for facilities that furnish 
dialysis services. Regulations were 
published as Conditions for Coverage of 
Suppliers of End-Stage Renal Disease 
Services (41 FR 22507; June 3, 1976), 
Subpart U of Medicare regulations (42 
CFR Part 405}. Subpart U contains the 
health and safety standards which 
ESRD facilities must meet to be 
approved to receive Medicare 
reimbursement. 

These amendments to Subpart U 
permit approval of special purpose renal 
dialysis facilities, which will be defined 
as units approved on a short-term basis 
to furnish dialysis services to a group of 
patients otherwise unable to obtain 
treatment. We will approve special 
purpose facilities for two purposes: (1) 
to serve ESRD patients in a vacation 
area that is too remote from existing 
approved facilities, or that is near an 
approved facility that does not have 
sufficient available capacity to serve a 





21274 


number of vacationing patients; and (2) 
to serve ESRD patients on an emergency 
basis when approved permanent 
facilities close due to natural disasters, 
strikes, or bankruptcies and the backup 
facilities in the area cannot 
accommodate the patients of the closed 
facilities. (This latter provision will 
enable us to ensure continuous access to 
care in the event that an approved 
permanent facility is closed because it 
cannot achieve adequate revenues 
under the prospective reimbursement 
system.) . 

The typical patient undergoing 
treatment under the ESRD program 
requires dialysis three times a week— 
each treatment requiring several hours 
for completion. Due to the requirement 
for regular and prolonged treatments, 
patients must limit their activities in 
such a way that they can regularly 
achieve access to an approved facility 
where they can receive dialysis. In 
addition, a patient may be extremely 
inconvenienced if the facility he or she 
customarily uses either closes or 
reduces services. For these reasons, any 
facility closing, or patient travel away 
from the patients residential area, 
requires careful planning so that 
alternate treatment facilities will be 
available to patients when needed. 
(Many patients are sufficiently active 
and well enough rehabilitated so that 
access to dialysis is the one major 
consideration restricting their activities. 
This consideration has hampered many 
persons planning vacations with their 
families and prevented individuals from 
taking vacations on their own.) 

Subpart U regulations (section 
405.2102(h) provided that the ESRD 
facility furnishes services on its main 
premises, or the ESRD facility furnishes 
services on its main premises, or on its 
other premises that are: (1) contiguous 
with or in immediate proximity to the 
main premises, and (2) under the 
direction of the same professional staff 
and governing body as the main 
premises. Until now, ESRD patients 
have been able to go to vacation areas 
only if there were approved facilities 
with sufficient capacity to treat them or 
if they were able to defray the entire 
treatment cost at an uncertified facility. 
Although vacation dialysis programs 
(i.e., summer camps, etc.) have generally 
been sponsored by approved dialysis 
facilities, reimbursement has not been 
made because the programs are not in 
the immediate proximity to the main 
premises. 

On January 15, 1981, we published in 
the Federal Register (46 FR 3794) a 
Notice of Proposed Rule Making to 
amend Subpart U regulations to: 


¢ Provide for approval of a facility 
that furnishes training and support 
services for self-dialysis and/or home 
dialysis as the only service; 

e Adapt the requirements to a 
recently developed treatment technique 
known as continuous ambulatory 
peritoneal dialysis (CAPD); 

¢ Provide for approval of special 
purpose renal dialysis facilities; and 

¢ Require open staffs in ESRD 
facilities. 

The provision on special purpose 
dialysis facilities, was one of the four 
main provisions of that proposed 
regulation. Provision was made for a 60- 
day comment period on the proposed 
regulation changes. The comments we 
received during this period are now 
being analyzed. We expect to issue a 
final rule, taking into consideration 
public comments, in the future on all 
provisions except the provision for 
special purpose dialysis facilities. 
However, we wish to amend as soon as 
possible the regulations to permit 
approval of facilities furnishing 
emergency and vacation dialysis, which 
will further ensure that continuous 
access to care will be available to ESRD 
patients even if some facilities close 
during the implementation of the 
prospective reimbursement system. 
Therefore, we are publishing final 
regulations now which apply to special 
purpose dialysis facilities. 

The NPRM stated that we had 
received inquiries regarding the 
feasibility of approving for Medicare 
reimbursement dialysis services 
provided to ESRD beneficiaries on a 
short term basis for special 
rehabilitative or emergency purposes 
when those beneficiaries cannot be 
accommodated by facilities approved 
under the present regulations. The 
following two examples illustrate the 
circumstances under which we would 
approve a special purpose facility. 

In many cases existing ESRD facilities 
are too remote from vacation areas or 
too near capacity to serve vacationing 
patients. Accordingly, some hospitals 
and universities have developed 
programs which provide dialysis 
services to these patients while they are 
on extended vacations. These programs 
include both transient or mobile units in 
State parks and fixed location units such 
as children’s camps. All proposals 
which we have received to approve 
these types of units as special purpose 
dialysis facilities emphasize the 
importance of these units in programs 
designed to assist ESRD patients and 
their families toward the goals of total 
rehabilitation and a normal lifestyle. 
The availability of these units allows 
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patients some respite from severely 
restricted lifestyles caused by the need 
for dialysis treatments three times a 
week at a single location. 

We will also approve special purpose 
dialysis units when these units are 
necessary to accommodate patients on 
an emergency, short term basis. 
Examples of these emergencies are 
facility closings due to strikes or 
bankruptcies when the backup facilities 
to the closed facilities cannot 
accommodate the patients of the closed 
facilities. 

In response to the Notice of Proposed 
Rule Making, we received 23 public 
comments which discussed the proposed 
special purpose dialysis facility 
provisions. There were no comments 
which opposed the concept of a need by 
ESRD patients for vacations dialysis 
programs. 

Some of the commenters felt that 
special purpose vacation dialysis 
programs should be limited to facilities 
approved to furnish other dialysis 
services. These comments have some 
merit in that approved facilities offering 
other services may have fewer 
administrative problems such as staffing 
a remote vacation dialysis unit. We 
expect that special purpose dialysis 
programs will continue to be sponsored 
by such approved facilities; we will, 
however, permit approval of a special 
purpose dialysis facility meeting all 
requirements even if approved to furnish 
other dialysis services. 

A few commenters opposed the 
provision that would place a time 
limitation of not more than 6 
consecutive months of operation in any 
1 calendar year on approval for special 
purpose dialysis facilities. The general 
thrust of these comments was that a 
time limitation would be 
administratively cumbersome, 
particularly as written in the proposed 
rule. We believe that the time limitation 
is necessary to emphasize the temporary 
nature of special purpose facilities, and 
to prevent unnecessary proliferation of, 
and possible abuse of, this category of 
approval. It was suggested that the time 
limitation apply only to a “fixed 
location”; we have decided not to accept 
this suggestion because it would not 
provide the needed flexibility of some 
vacation dialysis programs. As a result 
of other comments, we have changed the 
proposal to permit greater flexibility. 
The time permitted has been changed 
from 6 months to 8 months, and the 
limitation to consecutive months has 
been removed. All ESRD facilities will 
continue to be reviewed for approval on 
an annual basis. 
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There were several comments that 
questioned the need for the proposed 
rule and stated that present regulations 
could permit approval of existing ESRD 
facilities to furnish dialysis services at 
remote locations. We believe, however, 
that the existing regulations present 
impediments, including the requirements 
related to furnishing dialysis services on 
the premises, network participation, and 
on-going management of patient care. 
As indicated above, we have decided 
not to require special purpose renal 
facilities to comply with all present 
regulatory provisions, and amendments 
to the regulations are therefore 
necessary. 

As evidenced in this preamble, we are 
concerned about the costs of furnishing 
dialysis, and this is especially so in 
reference to vacation programs. We will 
apply the same reimbursement rules, 
prospective payment rates, and 
exception criteria to special purpose 
renal facilities as we apply to 
permanent facilities: Every special 
purpose renal dialysis facility will have 
__ its own separate provider number 
whether it is an independent facility or 
is affiliated with an approved 
permanent facility. Reimbursement will 
not exceed that which would be 
available to a permanent dialysis 
facility operating in the same geographic 
area with normal utilization rates. 
(Additionally, a permanent facility that 
has transferred patients to a special 
dialysis facility control could not qualify 
for an exception to the extent that 
increased costs at the permanent facility 
were due to reduced utilization.) A 
special purpose renal facility will need 
to furnish cost data to us in accordance 
with sections 405.406, 405.541, and 
405.2133. 

The following discussion covers each 
change to subpart U. 

1. “Definitions”. These regulations 
define a special purpose dialysis facility 
and revise the definition for “furnishes 
on the premises.” We are allowing for 
the approval of new dialysis facilities 
which are specifically designed to 
provide dialysis on a time-limited basis 
for emergency purposes or in connection 
with special rehabilitative programs. We 
have required time-limited approvals to 
prevent the bypassing of the regular 
approval process. These amendments 
are strictly intended to supply 
temporary dialysis services for either 
emergencies or vacation services and 
not to allow facilities to randomly open 
satellite stations. 

In order to allow an approved renal 
dialysis facility or renal dialysis center 
to provide services at rehabilitative 
locations services similar to those 
vacation services offered by a special 


purpose facility, we have revised the 
definition of “furnishes on premises.” 
This amendment allows approved renal 
dialysis facilities or centers to develop 
their own programs at special 
rehabilitative locations. 

Facilities which offer rehabilitative 
programs away from the main premises 
are now eligible for reimbursement as 
long as the rehabilitative program is 
approved by HCFA. Again, we have 
specified that approvals for 
rehabilitative locations are time-limited 
in nature in order to prevent the 
proliferation of unnecessary satellite 
units and the overreliance on the special 
exception intended for emergency and 
vacation locations. 

2. “Types and duration of 
classification according to utilization 
rates.” The special purpose facility must 
comply with the same requirements for 
minimal utilization rates (MUR) as any 
other approved dialysis facility. Due to 
the time-limited approval of special 
purpose dialysis facilities, the rate will 
be computed for the actual time that the 
facility is operational. A special purpose 
facility that does not meet established 
MUR may qualify for a time-limited 
exception to the rate under the criteria 
specified in 42 CFR § 405.2122(b). 

3. “Special Purpose Renal Dialysis 
Facilities.” This new condition adds a 
new type of approved dialysis facility 
which is designed to provide special 
rehibilitation services or emergency 
services. These types of units allow 
patients respite from severely restricted 
lifestyles by providing the opportunity to 
vacation in areas which have previously 
been inaccessible. These units also 
provide necessary services on an 
emergency, short term basis in cases 
where facility closings are due to 
natural disasters, strikes, or 
bankruptcies. 

This regulation requires the special 
purpose facility to meet all conditions 
for dialysis facilities, with the exception 
of sections 405.2132, 405.2134, and 
405.2137. Compliance with § 405.2132 
(fulfillment of service needs in a 
network) is not required because of the 
short range, transient nature of the 
population to be served in such units. 
This requirement applies only to the 
ongoing permanent needs of the network 
to provide adequate services for the 
dialysis population residing within 
network boundaries, and as such, is not 
appropriate for special purpose 
facilities. 

Compliance with § 405.2134. 
(membership in a network) is not 
required for basically the same reasons. 
The temporary nature of the facility and 
the high turnover of patients make 
membership in a network impractical 
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and administratively burdensome. 
Moreover, since these facilities do not 
have responsibility for the long term 
care of their patients, we think that it is 
inappropriate for them to participate in 
setting and implementing network goals 
and objectives, particularly those for 
transplantation and home dialysis. We 
see these units as fulfilling important 
program goals and objectives such as 
patient rehabilitation. We expect to be 
able to collect whatever data are 
necessary to monitor their performance 
in fostering program goals and in 
providing quality care through the 
survey process and through the 
requirement of § 405.2133 for furnishing 
data and information for ESRD program 
administration. 

In lieu of compliance with the 
requirements of § 405.2137 for patient 
long-term program and patient care 
plan, we are substituting a requirement 
which requires the special purpose renal 
dialysis facility to consult with the 
patient's physician. This is to assure 
that care provided in the special 
purpose facility is consistent with the 
program and plan maintained at the 
patient’s permanent facility, as required 
under § 405.2137. In our opinion, this 
requirement assures continuity of care. 

In developing our proposal for special 
purpose renal dialysis facilities, we 
considered requiring these facilities to 
operate directly under the auspices of a 
renal dialysis facility, approved under 
the present regulations; However, we 
were concerned that such a proposal 
might limit competition in providing 
special rehabilitative or emergency 
dialysis services. Since we are requiring 
special purpose dialysis facilities to 
meet all health and safety standards, we 
feel the need for a direct operating 
agreement with an approved dialysis 
facility is unnecessary. We are, of 
course, requiring that all special purpose 
facilities comply with the requirements 
of § 405.2160 that a renal dialysis facility 
have in effect an affiliation agreement or 
arrangement with a renal dialysis center 
for backup services. 

We are limiting approval to 8 months 
in any given calendar year. This time 
limitation is necessary to emphasize the 
seasonal nature of such facilities, and to 
prevent unnecessary proliferation of, 
and possible abuse of, this category of 
approval. We do not think that these 
units need to operate for a longer period. 
Most of the special rehabilitative 
programs are designed to operate for 
only a limited period. In addition, the 8- 
month time frame is particularly 
important in the application of this 
provision in emergency situations. The 
8-month time frame provides us with 
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enough time to either arrange permanent 
alternative placement for patients or to 
successfully resolve the emergency, yet 
it is short enough to prevent possible 
abuse by parties seeking to provide 
dialysis services through overreliance 
on the special exception intended for 
emergency and vacation locations. 

The final requirement relates to those 
patients who are treated in a special 
purpose facility. We only allow those 
patients who would be unable to be 
dialyzed in the area to be treated by the 
special purpose facility. The regulation 
prevents the proliferation of temporary 
units which would not be subject to the 
application processes applicable to 
regular facilities, and possibly take 
patients from operational facilities in the 
same geographical area. This regulation 
also essentially limits special purpose 
facilities to areas in which there are 
limited dialysis resources. 


VII. Implementation, Effective Date, and 
Transition Period 


Introduction 


In the NPRM, we announced that we 
were planning to implement the 
prospective systems on the date the 
final regulations were published and 
that we would pay all facilities under 
this prospective reimbursement system 
for ESRD services furnished on or after 
the effective date of these final 
regulations, regardless of when their 
accounting periods begin. 

Comment: A number of commenters 
stated that making the new system 
effective on the date of publication 
would result in chaos. Most 
intermediaries and facilities said they 
could not possibly adjust their 
operations immediately, and this would 
result in an interruption in payments. 

Response: In light of the statutory 
effective date and the general ability of 
dialysis facilities to provide dialysis 
services at the rates adopted, we do not 
believe that is is necessary or 
appropriate to delay effectiveness of the 
new rates for an extended period of 
time. We have, however, changed the 
effective date to allow a period after the 
publication date, which should provide 
sufficient time for inefficient facilities to 
make some adjustment and to begin 
institution of any more basic changes 
that may be necessary. During that time, 
we will develop instructions and 
training classes for regional office, 
intermediary and carrier personnel, 
explaining how the new system will 
work. It will provide time for 
intermediaries and carriers to compute 
and notify facilities and physicians of 
their new payment rates, and to inform 
facilities of the new system. It will also 


allow some time for facilities to adjust 
their operation and billing systems. And 
finally during this period of time, we 
must notify all home dialysis 
beneficiaries of the new reimbursement 
system. They will be given opportunity 
to continue to deal directly with the 
program, as the majority are now doing, 
or to come under the composite rate 
system. 

Comment: Several commenters 
recommended that the change-over to 
the new system be done gradually, to 
give facilities a chance to adjust, 
implement improved cost controls, and 
develop training and home programs. 

Response: Originally, the incentive 
system was, by law, to be effective on 
July 1, 1979. The industry has known for 
a long time that reimbursement would 
change. Nevertheless, we are delaying 
implementation and limiting the effect of 
the wage index for the first two years. 
Facilities that have legitimate higher 
costs can request an exception. 


VIII. Miscellaneous 
A. Clearance of Reporting Requirements 


Section 405.441 of these regulations 
contains reporting and recordkeeping 
requirements subject the Paperwork 
Reduction Act of 1980 (Pub. L. 96-511). 
These requirements are being 
implemented by cost reporting forms 
that have already been approved by the 
Office of Management and Budget. Since 
these requirements have been approved, 
§ 405.441 will be effective with the other 
provisions of these regulations. 
Hospital-based dialysis facilities will 
fulfill these requirements by completing 
supplemental worksheet I of form HCFA 
2552, their annual cost report (OMB 
approval number 0938-0050; effective for 
cost reporting periods beginning after 
December 8, 1980). Independent dialysis 
facilities will fulfill these requirements 
by completing their new annual cost 
report, form HCFA 265 (OMB approval 
number 0938-0236; effective for cost 
reporting periods ending after 
September 30, 1981). 


B. Other Changes 


The following regulations text 
includes sections not discussed in this 
preamble. We are only making 
conforming revisions to these sections, 
not substantive changes. Effective for 
cost reporting periods beginning after 
December 8, 1980, each hospital with a 
dailysis facility must include the costs of 
that facility on supplemental worksheet 
I. of its annual cost report. (Before that 
date, this information was reported on 
supplemental worksheet E.3.) Effective 
for cost reporting periods ending after 
September 30, 1981, each independent 
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facility must file a new annual cost 
report (Form HCFA 265). 

In addition to the changes made here, 
we have considered making a general 
reorganization of most regulations 
related to ESRD. For example, we could 
remove all ESRD rules from Subparts D 
and E, and place them instead in 
Subpart U, which includes regulations 
on ESRD networks and certifications 
standards. If we did this, we might also 
subdivide Subpart U with center 
headings such as those we have used in 
42 CFR Part 405, Subpart T. Although we 
have not made these changes in these 
final rules, we believe this centralization 
of ESRD regulations would be helpful to 
those who must use them, and would 
appreciate comments on how best to do 
this, and on which regulations should be 
so centralized. 


List of Subjects in 42 CFR Part 405 


Administrative practice and 
procedure, Certification of compliance, 
Clinics, Contracts (Agreements), End- 
Stage Renal Disease (ESRD), Health 
care, Health facilities, Health 
maintenance organizations (HMO), 
Health professions, Health suppliers, 
Home health agencies, Hospitals, 
Inpatients, Kidney diseases, 
Laboratories, Medicare, Nursing homes, 
Onsite surveys, Outpatient providers, 
Reporting requirements, Rural areas, X- 
rays. 


42 CFR Chapter IV is amended as set 
forth below: 


PART 405—FEDERAL HEALTH 
INSURANCE FOR THE AGED AND 
DISABLED 


A. 42 CFR Part 405, Subpart B is 
amended as set forth below: 


The authority citation for Subpart B 
reads as follows: 


Authority: Secs. 1102, 1831-1843, 1861, 1862, 
1866, 1871, 1881 of the Social Security Act; 49 
Stat. 647, as amended, 79 Stat. 301-312, 325, 
327, 331, 42 U.S.C. 1302, 1395 et seq., unless 
otherwise noted. 


1. Section 405.231 is amended by 
reprinting without change the 
introductory text of paragraph (p) and 
paragraphs (p)(1) through (p)(3) and 
revising paragraph (p)(4), to read as 
follows: 


§ 405.231 Medical and other health 
services; included items and services. 


Subject to the conditions, limitations, 
and exclusions set forth in § 405.232, the 
term “medical and other health 
services” means the following items or 
services: 


* +. * * * 
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(p) Effective October 1, 1978, home 
dialysis services, supplies, and 
equipment, as follows: 

(1) Dialysis equipment, purchase or 
rental, installation, and maintenance of 
all equipment necessary for home 
dialysis, and the reconditioning of this 
equipment. Dialysis equipment includes 
(but is not limited to) artificial kidney 
and automated peritoneal dialysis 
machines, and support equipment such 
as blood pumps, bubble detectors, and 
other alarm systems. 

(2) Jéems and supplies required for 
dialysis, including (but not limited to) 
dialyzers, syringes and needles, forceps, 
scissors, scales, sphygmomanometer 
with cuff and stethoscope, alcohol 
wipes, sterile drapes, and rubber gloves. 

(3) Home dialysis support services 
furnished by an ESRD facility, including 
periodic monitoring of the patient's 
home adaptation (in accordance with a 
plan as required by § 405.250(c)), 
emergency visits by qualified provider 
or facility personnel, routine dialysis 
monitoring tests specified in 
§ 405.2163(b), routine diagnostic tests, 
routine diagnostic laboratory tests, 
personnel costs associated with the 
installation and maintenance of dialysis 
equipment, testing and appropriate 
treatment of water, and ordering of 
supplies on an ongoing basis. 

(4) Services of trained home aides, if 
furnished before August 1, 1983, by a 
facility that has an agreement to receive 
target rate reimbursement under 
§ 405.691; and 


* * * * * 


2. In section 405.240, the undesignated 
introductory paragraph is reprinted 
without change, paragraphs (g) and (h) 
are revised, and a new paragraph (i) is 
added, as follows: 


§ 405.240 Payment of supplementary 
medical insurance benefits: amounts 
payable. 

In the case of an individual who 
incurs expenses during his coverage 
period under the supplementary medical 
insurance plan, payment with respect to 
the total amount of such expenses 
incurred during a calendar year shall, 
subject to the provisions of §§ 405.243- 
405.246, be made as follows: 


* * * * * 


(g) One hundred percent of the 
reasonable cost for purchase, 
installation, maintenance, and 
reconditioning for subsequent use of 
home dialysis equipement furnished 
before August 1, 1983, by an ESRD 
facility that has an agreement with 
HCFA under § 405.690 (For equipment 
furnished on or after August 1, 1983, the 
equipment and services will be paid in 


accordance with paragraph (i) of this 
section.); 

(h) Eighty percent of the target 
reimbursement rate for items and 
services furnished before August 1, 1983, 
by an ESRD facility that has an 
agreement with HCFA under § 405.691, 
except for items and services that are 
reimbursed under an agreement in 
accordance with paragraph (g) of this 
section (these items and services 
furnished on or after August 1, 1983, will 
be paid in accordance with paragraph (i) 
of this section.); and 

(i) With regard to items and services 
specified in section 405.231, (0) and (p) 
furnished on or after August 1, 1983: 

(1) Except as specified under 
paragraph (i)(2) of this section, eighty 
percent of the per treatment prospective 
reimbursement rate established under 
§ 405.439 for outpatient maintenance 
dialysis furnished by ESRD facilities 
approved in accordance with Subpart U 
of this part. 

(2) Where an individual who is a 
home dialysis patient elects to obtain 
his or her home dialysis supplies or 
equipment (or both) from a party other 
than an approved ESRD facility, then 
reimbursement is made in accordance 
with paragraphs (b) or (c) of this section. 

B. 42 CFR Part 405, Subpart D is 
amended as set forth below: 

The authority citation for Subpart D 
reads as follows: 

Authority: Secs. 1102, 1814(b), 1815, 1833(a), 
1861(v), 1871, 1881, 1886, and 1887 of the 
Social Security Act as amended (42 U.S.C. 
1302, 1395f(b), 1395](a), 1395x(v), 1395hh, 
1395rr, 1395ww, and 1395xx). 


1. The table of contents for Part 405, 
Subpart D, is amended by revising the 
title of Subpart D, revising §§ 405.438 
and 405.440, and adding new §§ 405.439 
and 405.441, to read as follows: 


Subpart D—Principies of Reimbursement 
for Providers, Outpatient Maintenance 

Dialysis, and Services by Hospitat-Based 
Physicians 


* * * 


Sec. 

405.438 Reasonable costs of home dialysis 
equipment furnished between October 1, 
1978, and July 31, 1983. 

405.439 Payments for covered outpatient 
maintenance dialysis treatments. 

405.440 Target rate reimbursement for home 
dialysis services furnished between April 
1, 1979 and July 31, 1983. 

405.441 Recordkeeping and cost reporting 
requirements for outpatient maintenance 
dialysis. 

* * * * 


2. The title of Subpart D is revised to 
read as follows: 
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Subpart D—Principles of 
Reimbursement for Providers, 
Outpatient Maintenance Dialysis, and 
Services by Hospital-Based Physicians 


* + - * * 


3. Section 405.402 is amended by 
revising paragraph (g) to read as 
follows: 


§ 405.402 Cost reimbursement; general. 


* * * * + 


(g) The Health Care Financing 
Administration is authorized to issue 
temporary instructions modifying the 
provisions of this subpart to the extent it 
finds appropriate for cost reporting 
periods ending after June 30, 1973, in 
order to implement sections 201 
(Coverage for Disability Beneficiaries 
Under Medicare) and 2991 (Chronic 
Renal Disease Considered to Constitute 
Disability) of Pub. L. 92-603. In so doing, 
rules may be developed for establishing 
limits on costs and services above 
which reimbursement shall be made 
only upon appropriate justification. 
Rules implementing these provisions of 
Pub. L. 92-603 apply for renal dialysis 
items and services furnished before 
August 1, 1983. Items and services 
furnished on or after that date are 
reimbursed and reported under 
§§ 405.439 and 405.441 respectively. For 
special rules concerning health 
maintenance organizations, (HMO’s) 
and providers of services and other 
health care facilities that are owned or 
operated by an HMO, or related to an 
HMO by common ownership or control, 
see §§ 405.2042(b)(14) and 405.2050(c). 

4. Section 405.438 is amended by 
revising the title and paragraphs (a) and 
(c)(5) to read as follows: 


§ 405.438 Reasonable costs of home 
dialysis equipment furnished between 
October 1, 1978, and July 31, 1983. 


(a) Principle. Effective for equipment 
furnished between October, 1, 1978 and 
July 31, 1983, approved providers of 
services and ESRD facilities that have 
an agreement with HCFA under 
§ 405.690 of this part will be reimbused 
under Part B of Medicare for the full 
reasonable cost (without regard to the 
deductible and co-insurance) of the 
purchase, installation, maintenance, and 
reconditioning for subsequent use of 
artifical kidney and automated 
peritoneal dialysis machines, including 
supportive equipment (see § 405.231(p)), 
which are used exclusively by 
beneficiaries dialyzing at home. (See 
§ 405.439 for rules applicable to 
equipment furnished on or after August 
1, 1983.) 


* * * * * 
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(c) Computation of allowable cost. 


* . . * a 


(5) No allowance for depreciation may 
be taken on equipment purchased under 
this section (see § 405.415 for rule, 
specifying allowable depreciation costs). 


. * . * * 


5. A new § 405.439 is added to read as 
_ follows: 


§ 405.439 Payments for covered 
maintenance dialysis treatments. 

(a) Basis and purpose. This section 
implements section 1881 (b)(2) and (b)(7) 
of the Social Security Act by: 

(1) Setting forth the principles and 
authorities under which HCFA is 
authorized to establish a prospective 
reimbursement system for outpatient 
maintenance dialysis furnished in or 
under the supervision of an ESRD 
facility approved under Subpart U of 
this part (referred to as “facility” in this 
section). For purposes of this section 
and § 405.441, outpatient maintenance 
dialysis means outpatient dialysis, home 
dialysis and self-dialysis and home 
dialysis training as defined in § 405.2102 
(£)(2)(ii), (f)(2) (iii), and (f)(3), and 
includes all items and services specified 
in section 405.231 (o) and {p). 

(2) Providing for procedures and 
criteria under which a facility may 
receive an exception to the prospective 
payment rates established under this 
section; and 

(3) Establishing procedures and 
criteria for a facility to appeal its 
reimbursement under the prospective 
reimbursement system. 

(b) Principles of prospective 
reimbursement.—{1) Under prospective 
reimbursement, payments for outpatient 
maintenance dialysis are based on rates 
set prospectively by HCFA. 

(2) All approved ESRD facilities must 
accept the prospective payment rates 
established by HCFA as payment in full 
for covered outpatient maintenance 
dialysis. 

(3) HCFA will publish the 
methodology used to establish rates and 
changes in payment rates in the Federal 
Register, as provided in paragraph [(i)(2) 
of this section. - 

(c) Prospective rates for hospital- 
based and independent ESRD 
facilities.—{1) In accordance with 
section 1881(b)(7) of the Act, HCFA will 
establish prospective rates by a 
methodology that: 

(i) Differentiates between hospital- 
based facilities and independent ESRD 
facilities; 

(ii) Effectively encourages efficient 
delivery of dialysis services; and 

(iii) Provides incentives for increasing 
the use of home dialysis. 


(2) For purposes of rate-setting and 
reimbursement under this section, 
HCFA will consider any facility that 
does not meet all of the criteria of a 
hospital-based facility to be an 
independent facility. A determination 
under this paragraph is an initial 
determination under section 405.1502. 

(3) For purposes of rate-setting and 
reimbursement under this section, 
HCFA will determine that a facility is 
hospital-based if— 

(i) The facility and hospital are 
subject to the bylaws and operating 
decisions of a common governing board. 
All authority in management flows from 
this governing board, which has final 
administrative responsibility, approves 
all personnel actions, appoints medical 
staff, and carries out similar 
management functions. 

(ii) The facility’s director or 
administrator is under the supervision of 
the hospital's chief executive officer and 
reports through him or her to the 
governing board. 

(iii) The facility personnel policies and 
practices conform to those of the 
hospital. 

(iv) The administrative functions of 
the facility (that is, records, billing, 
laundry, housekeeping, and purchasing) 
are integrated with those of the hospital. 

(v) The facility and hospital are 
financially integrated, as evidenced by 
the cost report, which must reflect 
allocation of overhead to the facility 
through the required step-down 
methodology. 

(4) In determining whether a facility is 
hospital-based, HCFA will not consider: 
(i) An agreement between a facility 
and a hospital concerning patient 

referral; 

(ii) A shared service arrangement 
between a facility and a hospital; or 

(iii) The physical location of a facility 
on the premises of a hospital. 

(d) Amount of payments.—(1) If the 
beneficiary has incurred the full 
deductible applicable under Part B of 
Medicare before the treatment, the 
intermediary will pay the facility 80 
percent of its prospective payment rate. 

(2) If the beneficiary has not incurred 
the full deductible applicable under Part 
B of Medicare before the treatment, the 
intermediary will subtract the amount 
applicable to the deductible from the 
facility's prospective rate, and will pay 
the facility 80 percent of the remainder, 
if any. 

(e) Bad debts.—{1) HCFA will 
reimburse each facility its allowable 
Medicare bad debts, up to the facility's 
costs as determined under Medicare 
principles, in a single lump sum at the 
end of the facility's cost reporting 
period. 
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(2) A facility must attempt to collect 
deductible and coinsurance amounts 
owed by beneficiaries before requesting 
reimbursement from HCFA for 
uncollectible amounts. Regulations at 
§ 405.420 specify the efforts facilities 
must make. 

(3) A facility must request 
reimbursement for uncollectible 
deductible and coinsurance amounts 
owed by beneficiaries by submitting an 
itemized list of all specific non- 
collections related to covered services. 

(f) Procedures for requesting 
exceptions to payment rates.—{1) All 
payments for outpatient maintenance 
dialysis furnished at or through facilities 
will be made on the basis of prospective 
payment rates, without exemption. 

(2) If a facility projects on the basis of 
prior year cost and utilization trends 
that it will have an allowable cost per 
treatment higher than its prospective 
rate set under this section, and if these 
excess costs are attributable to factors 
related to one or more of the criteria in 
paragraph (g) of this section, the facility 
may request HCFA to approve an 
exception to that rate and set a higher 
prospective payment rate. 

(3) This higher payment rate will be 
subject to the rules governing the 
amount of payment in paragraph (d) of 
this section. 

(4) A facility must request an 
exception to its payment rate within 180 
days after: 

(i) It is notified of its prospective 
payment rate; or 

(ii) An extraordinary event with 
substantial cost effects, as described in 
paragraph (g)(4) of this section. 

(5) The facility is responsible for 
demonstrating to HCFA’s satisfaction 
that the requirements of this section, 
including the criteria in paragraph (g), 
are met in full. That is, the burden of 
proof is on the facility to show that one 
or more of the criteria are met, and that 
the excessive costs are justifiable under 
the reasonable cost principles set forth 
in this subpart. The burden of proof is 
not on HCFA to show that the criteria 
are not met, and that the facility's costs 
are not allowable. 

(6) When requesting an exception to 
its payment rate, a facility must submit 
to HCFA its most recently completed 
cost report as required under § 405.441, 
and whatever statistics, data, and 
budgetary projections are determined by 
HCFA to be needed to determine if the 
exception is approvable. HCFA may 
audit any cost report or other 
information submitted. The materials 
submitted to HCFA must: 
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(i) Separately identify elements of cost 
contributing to costs per treatment in 
excess of the facility's payment rate; 

(ii) Show that all of the facility's costs, 
including those costs that are not 
directly attributable to the exception 
criteria, are allowable and reasonable 
under the reasonable cost principles set 
forth in this subpart. 

(iii) Show that the elements of 
excessive cost are specifically 
attributable to one or more conditions 
specified by the criteria set forth in 
paragraph (g) of this section; and 

(iv) Specify the amount of additional 
reimbursement per treatment the facility 
believes is required in order to recover 
its justifiable excess costs. 

(7) HCFA will accept an exception 
request on the date that HCFA 
concludes that it has received all 
materials necessary to determine if the 
exception is approvable. 

(8) In determining the facility's 
payment rate under the exception 
process, HCFA will exclude all costs 
that are not allowable under the 
reasonable cost principles set forth in 
this subpart. 

(9) Except for exceptions approved 
under paragraph (g)(4) of this section, a 
prospective exception payment rate 
approved by HCFA will apply for the 
period from the date the exception 
request was accepted until the earlier of: 

(i) The date the circumstances 
justifying the exception rate no longer 
exist, or 

(ii) The end of the 12-month period 
during which the announced rate was to 
apply. 

(10) A prospective exception payment 
rate approved by HCFA under 
paragraph (g)(4) of this section will 
apply from the date of the extraordinary 
event until the end of the 12-month 
period during which the announced rate 
was to apply, unless HCFA determines 
that another date is more appropriate. If 
HCFA does not extend the exception 
period, and the facility believes that it 
continues to require an exception to its 
rate, the facility must reapply in 
accordance with paragraph (f) of this 
section. . 

(g) Criteria for approval of exception 
requests. HCFA may approve 
exceptions to an ESRD facility's 
prospective payment rate if the facility 
demonstrates with convincing objective 
evidence that its total per treatment 
costs are reasonable and allowable 
under § 405.441, and that its per 
treatment costs in excess of its payment 
rate are directly attributable to any of 
the following criteria— 

(1) Atypical service intensity (patient 
mix). A substantial proportion of the 
facility's outpatient maintenance 


dialysis treatments involve atypically 
intense dialysis services, special 
dialysis procedures, or supplies that are 
medically necessary to meet special 
medical needs of the facility's patients. 
The facility is able to demonstrate 
clearly that these services, procedures 
or supplies and its per treatment costs 
are prudent and reasonable when 
compared to those of facilities with a 
similar patient mix. Examples that may 
qualify under this criterion are more 
intense dialysis services that are 
medically necessary for patients such 
as: 
(i) Patients who have been referred 
from other facilities on a temporary 
basis for more intense care during a 
period of medical instability, and who 
return to the original facility after 
stabilization; 

(ii) Pediatric patients, who require a 
significantly higher staff-to-patient ratio 
than typical adult patients; or 

(iii) Patients with medical conditions 
that are not commonly treated by ESRD 
facilities, and that complicate the 
dialysis procedure. 

(2) Isolated essential facility. The 
facility is the only supplier of dialysis in 
its geographical area, its patients cannot 
obtain dialysis services elsewhere 
without substantial additional hardship, 
and its excess costs are justifiable. 
HCFA will consider local permanent 
residential population density, typical 
local commuting distances for medical 
services, volume of treatments, and 
dialysis facility usage by area residents 
other than the applying facility's 
patients, in determining whether an 
exception requested on this basis is 
approvable. 

(3) Education costs. The facility has 
excess costs attributable to an approved 
nursing education program or intern- 
resident program as specified in 42 CFR 
405.421. The amount of the increase in 
the facility's rate is limited to the 
amount that is properly allocated to the 
outpatient dialysis department, and to 
what is reasonable when compared to 
the costs of other similar facilities that 
have educational programs. 

(4) Extraordinary circumstances. The 
facility incurs excess costs beyond its 
control due to a fire, earthquake, flood, 
or other natural disaster. HCFA will not 
recognize such costs in cases when a 
facility chose not to maintain adequate 
insurance protection against such losses 
(through the purchase of insurance, the 
maintenance of a self-insurance 
program, or other equivalent alternative) 
or chose not to file a claim for losses 
covered by insurance, or not to utilize its 
self-insurance program. 

(5) Self-dialysis Training Costs. The 
facility incurs per treatment costs for 
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furnishing self-dialysis and home 
dialysis training that exceed the 
facility’s payment rate for such training 
sessions. 

(6) Frequency of Dialysis. The facility 
has a substantial proportion of patients 
who dialyze less frequently than three 
times per week. Per treatment payment 
rates granted under this exception will 
be no more than the amount that results 
in weekly reimbursement per patient 
equal to three times the facility's 
prospective composite rate, exclusive of 
any exception amounts. 

(h) Appeals.—{1) Appeals under 
section 1878 of the Act. A facility that 
disputes the amount of its allowable 
Medicare bad debts reimbursed by 
HCFA under paragraph (e) of this 
section may request a review from the 
intermediary or the Provider 
Reimbursement Review Board (PRRB) in 
accordance with subpart R of this part. 

(2) Other Appeals. A facility that has 
requested higher payment per treatment 
in accordance with paragraph (f) of this 
section may request a review from the 
intermediary of the PRRB if HCFA has 
denied the request in whole or in part. In 
such a case, the procedure in subpart R 
of this part will be followed to the 
extent that it is applicable. THE PRRB, 
subject to review by the Secretrary 
under § 405.1875, shall have the 
authority to determine whether the 
HCFA action under review conformed to 
the provisions of paragraph (f). 

(3) Procedure.—{i) The facility must 
request a review within 180 days of the 
date of the decision on which review is 
sought. 

(ii) The facility may not submit to the 
intermediary or the PRRB any additional 
information or cost data that were not 
submitted to HCFA at the time the 
facility requested an exception to its 
prospective payment rate. 

(4) Determining amount in 
controversy. For purposes of 
determining PRRB jurisdiction under 
Subpart R for the appeals described in 
paragraph (h)(2) of this section— 

(i) The amount in controversy per 
treatment will be determined by 
subtracting the amount of program 
payment from the amount the facility 
requested under paragraph (f) of this 
section; and 

(ii) The total amount in controversy 
will be calculated by multiplying the 
amount per treatment by the projected 
estimated number of treatments for the 
exception request period (as specified in 
paragraphs (f) (7) and (8) of this section). 

(i) Notification of changes in rate- 
setting methodologies and payment 
rates. 
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(1) HCFA or the facility's intermediary 
will notify each facility annually of its 
payment rate. This notice will include 
changes in individual facility payment 
rates resulting from corrections or 
revisions of particular geographic labor 
cost adjustment factors. 

(2) Changes in payment rates resulting 
from incorporation of updated cost data, 
or general revisions of geographic labor 
cost adjustment factors, will be 
announced by notice published in the 
Federal Register without opportunity for 
prior public comment. Other revisions of 
the rate-setting methodology will be 
published in the Federal Register in 
accordance with the Department's 
established rulemaking procedures. 

6. Section 405.440 is amended by 
revising the title and paragraphs (a) and 
(g)(1) to read as follows: 


§405.440 Target rate reimbursement for 
home services furnished between 
April 1, 1979 and July 31, 1983. 

(a) Purpose. This section is effective 
for items and services furnished 
between April 1, 1979 and July 31, 1983. 
(After that period, payment is made 
under § 405.439.) This section 
implements section 1881(b) (4) and (6) of 
the Social Security Act by specifying: 

(1) The conditions under which 
approved ESRD facilities and providers 
may receive payment for home dialysis 
services (as specified in § 405.231(p)) 
under an optional target reimbursement 
rate per treatment; and 

(2) How the target rate will be 
determined and applie 

(g) Limitations on rate. (1) For service 
furnished before January 1, 1982, the 
target reimbursement rate shall not 
exceed 70 percent of the national 
average payment before application of 
the coinsurance requirement, adjusted 
for regional variations, for maintenance 
dialysis services furnished in approved 
providers and facilities during the 
preceding fiscal year. For services 
furnished on or after January 1, 1982, the 
rate shall not exceed 75 percent of the 
national average payment. 

7. Anew § 405.441 is added to read as 
follows: 


§405.441 Recordkeeping and cost 
reporting requirements for outpatient 
maintenance dialysis. 

(a) Purpose and scope. This section 
implements section 1881(b)(2)(B)(i) of 
the Act by specifying recordkeeping and 
cost reporting requirements for ESRD 
facilities approved under Subpart U of 
this part. The records and reports will 
enable HCFA to determine the costs 
incurred in furnishing outpatient 


maintenance dialysis as defined in 
section 405.439(a)(1). These reporting 
requirements have been approved by 

the Office of Management and Budget. 
The approval numbers are 0938-0050, for 
form HCFA-2552, and 0938-0236 for 
form HCFA-265. 

(b) Recordkeeping and reporting 
requirements. 

(1) Each facility must keep adequate 
records and submit the appropriate 
HCFA-approved cost report in 
accordance with §§ 405.406 and 405.453, 
which provide rules on financial data 
and reports, and adequate cost data and 
cost finding, respectively. 

(2) The cost reimbursement principles 
set forth in this subpart (beginning with 
§ 405.415, Depreciation, and excluding 
the principles listed in paragraph (b)(4) 
of this section), apply in the 
determination and reporting of the 
allowable cost incurred in furnishing 
outpatient maintenance dialysis 
treatments to patients dialyzing in the 
facility, or incurred by the facility in 
furnishing home dialysis services, 
supplies, and equipment. 

(3) Allowable cost is the reasonable 
cost related to dialysis treatments. 
Reasonable cost includes all necessary 
and proper expenses incurred by the 
facility in furnishing the dialysis 
treatments, such as administrative costs, 
maintenance costs, and premium 
payments for employee health and 
pension plans. It includes both direct 
and indirect costs and normal standby 
costs. Reasonable cost does not include 
costs that: 

(i) Are not related to patient care for 
outpatient maintenance dialysis; 

(ii) Are for services or items 
specifically not reimbursable under the 
program; 

(iii) Flow from the provision of luxury 
items or services (items or services 
substantially in excess of or more 
expensive than those generally 
considered necessary for the provision 
of needed health services); or 

(iv) Are found to be substantially out 
of line with other institutions in the 
same area that are similar in size, scope 
of services, utilization, and other 
relevant factors. 

(4) The following principles of this 
subpart do not apply in determining 
adjustments to allowable costs as 
reported by ESRD facilities: 

(i) Section 405.429, Return on equity 
capital of proprietary providers; 

(ii) Section 405.430, Inpatient routine 
nursing salary cost differential; 

(iii) Section 405.436, Reimbursement of 
organ procurement agencies (OPA) and 
histocompatibility laboratories; 

(iv) Section 405.451, Cost related to 
patient care (except for the principles 
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stated in paragraph (b)(3) of this 
section); and 

(v) Sections 405.454, Payment to 
providers, through § 405.488, Effect of 
principles. 

C. 42 CFR Part 405, Subpart E is 
amended as set forth below: 

1. The authority citation for Subpart E 
is revised to read as follows: 

Authority: Secs. 1102, 1814(b), 1832, 1833(a), 
1842(b) and (h), 1861(b), 1861(v), 1871, 1881, 
and 1887 of the Social Security Act as 
amended (42 U.S.C. 1302, 1395f(b), 1395k, 
1395{a), 1395u(b) and (h), 1395(b), 1395x(v), 
1395hh, 1395rr, and 1395xx). 


2. The table of contents for Part 405, 
Subpart E is amended by revising 
§§ 405.541 and 405.544, to read as 
follows: 


Subpart E—Criteria for Determination of 
Reasonabie Charges; Reimbursement for 
Services of Hospital interns, Residents, and 
Supervising Physicians 

. * * * * 

405.541 Criteria for determination of 
reasonable charges for items and 
services furnished by nonprovider ESRD 
facilities before August 1, 1983. 

* * o * * 

405.544 Payment for home dialysis 
equipment, supplies, and support 
services. 

* + * * 


3. Section 405.502 is amended by 
revising paragraph (e) to read as 
follows: 


§ 405.502 Criteria for determining 
reasonable charges. 


* * * * * 


(e) Determination of reasonable 
charges under the End-Stage Renal 
Disease (ESRD) Program.—(1) General. 
Reasonable charges for renal-related 
items and services (furnished in 
connection with transplantation or 
dialysis) must be related to costs and 
allowances that are reasonable when 
the treatments are furnished in an 
effective and economical manner. 

(2) Nonprovider (independent) 
dialysis facilities. Reasonable charges 
for renal-related items and services 
furnished before August 1, 1983 must be 
determined related to costs and charges 
prior to July, 1973, in accordance with 
the regulations at § 405.541. Items and 
services related to outpatient 
maintenance dialysis that are furnished 
after that date are paid for in 
accordance with §§ 405.439 and 405.544. 

(3) Provider services and (hospital- 
based) dialysis facilities. Renal-related 
items and services furnished by 
providers, or by ESRD facilities based in 
hospitals, before August 1, 1983 are paid 
for under the provider reimbursement 
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provisions found generally in Subpart D 
of this part. Items and services related 
to outpatient maintenance dialysis that 
are furnished after that date are paid for 
in accordance with §§ 405.439 and 
405.544. 

(4) Physicians’ services. Reasonable 
charges for renal-related physicians’ 
services must be determined considering 
charges made for other services 
involving comparable physicians’ time 
and skill requirements, in accordance 
with regulations at §§ 405.542 and 
405.543. 

(5) Health maintenance organizations 
(HMOs). For special rules concerning 
the reimbursement of ESRD services 
furnished by risk-basis HMOs, or by 
facilities owned or operated by or 
related to such HMOs by common 
ownership or control, see 
§§ 405.2042(b)(14) and 405.2050(c). 

4. Section 405.541 is amended by 
revising the title, removing the 
undesignated introductory material and 
revising paragraphs (a), (e) and (f) to 
read as follows: 


§ 405.541 Criteria for determination of 
reasonable charges for items and services 
furnished by nonprovider ESRD facilities 
before August 1, 1983. 

(a) Determination of a facility’s 
customary charge. 

(1) This section applies to payment for 
items and services furnished by a 
nonprovider (independent) ESRD facility 
after June 30, 1973 and before August 1, 
1983. (Payment for items or services 
furnished on or after that date will be 
made under §§ 405.439 and 405.544.) 
This section applies in place of the 
reasonable charge criteria in § 405.503. 

(2) The customary charge of a facility 
for outpatient maintenance dialysis is 
determined based on the weighted 
average of reimbursements from all 
parties made to the facility for dialysis 
treatments furnished during the 12- 
month period preceding July 1, 1973. 

(3) If a customary charge cannot be 
determined in this basis because the 
facility was not in operation during the 
12-month period preceding July 1, 1973, 
the reimbursable amount will be 
determined considering the facility’s 
proposed schedule of charges and the 
charges of comparable facilities in the 
area. 

(4) Whichever method is used to 
determine a facility's customary charge, 
the amount payable is subject to the 
limitation described in paragraphs (b) 
and (c) of this section. 

(e) Adjustment of reimbursable 
amount in case of unusual hardship. 
Before August 1, 1983, a facility which 


can demonstrate unusual hardship 
because of the amount of payment made 
under the ESRD program may submit 
documentation of its costs and request a 
determination with respect to an equity 
adjustment in the payment. For rules 
governing exceptions to payment rates 
effective after that date, see § 405.439(f). 

(f) Required cost data.—({1) 
Nonprovider ESRD facilities are 
required to furnish adequate cost 
information, in accordance with section 
1833(e) of the Act (42 U.S.C. 1395{e)). 
This information will be used for the 
following purposes: 

(i) Determination of rates of 
reimbursement for outpatient 
maintenance dialysis treatments and 
other reasonable and medically 
necessary services furnished in 
connection with these treatments. 

(ii) Justification of requests made for 
adjustments in reimbursement rates 
under paragraph (e) of this section. 

(iii) Accumulation of data for overall 
program evaluation. 

(2) The cost information required 
under paragraph (f)(1) of this section 
shall be furnished by the nonprovider 
facilities in accordance with the cost 
reporting, recordkeeping, and audit 
requirements set forth in § 405.406. 

(3) This requirement applies to all cost 
reporting periods ending before August 
1, 1983. For cost reporting rules that 
apply to reporting periods ending on or 
after that date, see § 405.441. 

(5) Section 405.542 is amended by 
revising the undesignated introductory 
material and redesignating it as 
paragraph (a), and revising and 
redesignating subsequent paragraphs. 
As revised, § 405.542 reads as follows: 


§ 405.542 Criteria for determination of 
reasonable charges for physicians’ 
services rendered to renal dialysis patients. 
(a) Principle. Physicians’ services to 
renal dialysis patients are reimbursable 
if the services are otherwise covered by 
the Medicare program and if they are 
reasonable and medically necessary. 
Physicians’ services furnished between 
July 1, 1973 and July 31, 1983 may be 
reimbursed under either the “Initial 
Physician Reimbursement Method” 
described in paragraph (b) of this 
section or, if the physician so elects, 
under the “Physician Monthly 
Capitation Payment Method” described 
in paragraph (c) of this section. 
Physicians’ services furnished on or 
after August 1, 1983 are reimbursable 
only under the monthly capitation 
method as described in paragraph (c) of 
this section. This section applies to all 
physicians’ services furnished to 
outpatient maintenance dialysis patients 
in either a nonprovider (independent) or 
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a provider (hospital-based) ESRD 
facility, or to patients dialyzing at home. 
(b) Initial physician reimbursement 
method, effective for services furnished 

before August 1, 1983. Under this 
method, supervisory services, as defined 
in paragraph (b)(1) of this section, 
provided by physicians to outpatient 
maintenance dialysis patients are 
reimbursable to the facility by the 
intermediary as a facility service part of 
the dialysis session if the physician has 
actually furnished the service. 
Physicians’ administrative services are 
considered to be facility costs (see 
paragraph (b)(2) of this section) included 
in the rates of payment for dialysis 
treatments and are reimbursable to the 
facility. Nonroutine services rendered to 
patients during and related to the 
dialysis procedure (see paragraph 
(b)(3}(i) of this section) and services 
which must be rendered at a time other 
than during the dialysis procedure (see 
paragraph (b)(3)(ii) of this section) are 
reimbursable to the physician (or to the 
beneficiary} by the carrier in accordance 
with the reasonable charge criteria set 
forth in § 405.502 (a) through (d). 
Physicians’ services rendered to hospital 
inpatients who were not admitted solely 
to receive maintenance dialysis and to 
patients who are self-dialyzing at home 
are also reimbursable under these 
reasonable charge criteria. 

(1) Supervisory services defined. 
Supervisory services for patients who 
are receiving maintenance dialysis or 
self dialysis training in a facility are 
those physicians’ services which are 
related to the care of the patient and the 
need for medical management over the 
period of time the patient is on 
maintenance or training dialysis. They 
are non-episodic services which are 
furnished during the dialysis session; 
they reflect the facility's responsibility 
to provide services under the general 
supervision of a physician. They include 
all patient care services not specifically 
defined as nonroutine in paragraph 
(b)(3)(i) of this section. Supervisory 
services include, at least all of the 
following when medically appropriate: 

(i) Being available to patients and to 
staff for consultation on the care of the 
patients; 

(ii) Overseeing the performance of 
dialysis on individual patients, including 
but not limited to review of laboratory 
tests and adjustments of dialysis 
procedures; 

(iii) Monitoring the patient's medical 
status and vital signs, including needed 
adjustments in medications; 

(iv) Determining the need for supplies 
and medications and authorizing them; 
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(v) Reviewing dietary issues and 
modifying dietary control as needed; 

(vi) Evaluating the appropriateness of 
the patient's proposed treatment 
modality; 

(vii) Reviewing psychosocial issues; 

(viii) Making pre- and post-dialysis 
examinations where medically 
appropriate; and 

(ix) Repeated insertions of a catheter 
for patients on maintenance peritoneal 
dialysis who are not provided an 
indwelling catheter 

(2) Administrative services defined. 
The administrative services that are 
rendered by physicians and that are 
directly related to the support of the 
facility are a part of the facility’s cost or 
charge for dialysis. These services are 
differentiated from supervisory services 
and other physicians’ services related to 
patient care because they are not 
related directly to the patient's care, but 
are of benefit to all of the patients as a 
whole as well as to the facility. 
Examples of such services include staff 
training, participating in the 
management of the facility, advising on 
procurement of facility supplies, 
supervising staff for other than direct 
patient care services, and staff 
conferences. 

(3) Services not included in 
supervisory or administrative services. 
Physician services not considered as 
supervisory services (or administrative 
services) are: 

(i) Services rendered during dialysis 
which are nonroutine i.e., declotting of 
shunts, needle insertions into fistulae, 
supervision of blood transfusions, care 
during immediately life-threatening 
complications related to the dialysis 
procedure, and care of nonrenal 
conditions; and (ii) services which must 
be rendered at a time other than during 
the dialysis procedure, e.g., monthly and 
semi-annual examinations to review 
health status and treatment. 

(c) Physician monthly capitation 
payment method. All physician services, 
other than those specified in paragraph 
(c){1) of this section, rendered to each 
outpatient maintenance dialysis patient 
{regardless of the patient’s mode of or 
setting for dialysis) will be reimbursed 
by the carrier on a monthly capitation 
basis. Payment of the monthly amount, 
subject to the deductible and 
coinsurance, for all such services 
provided for that month is made by the 
carrier either to the physician, if the 
physician accepts assignment, or to the 
patient, if the physician does not accept 
assignment. This reimbursement method 
recognizes the need of patients on 
maintenance renal dialysis for 
continuing medical management over 
relatively long periods of time, and is 


responsive to physicians’ charging 
patterns in their localities. The 
physician must provide to a patient all 
physician services not listed in 
paragraph (c)(1) of this section that are 
required by the patient in a month to 
qualify for this reimbursement in that 
month. 

(1) Services not included in monthly 
payment. Physician services not covered 
by the monthly payment, which may be 
reimbursed in accordance with the usual 
reasonable charge rules, are limited to: 

{i) Declotting of shunts. 

(ii) Covered physicians’ services 
furnished by another physician during 
periods when the patient or his 
attending physician is not available for 
outpatient services as set out in 
paragraph (c)(3) of this section. 

(iii) Needed physician services which 
are rendered either by the physician 
providing renal care or by another 
physician and which are beyond those 
related to the treatment of the patient's 
renal condition and which are not 
incidental to services during a dialysis 
session or office visit necessitated by 
the renal conditions. The physician 
should provide documentation that the 
illness is not related to the renal 
condition and that added visits are 
required. The carrier's medical staff, 
acting also on the basis of medical 
consultation obtained by the carrier as 
may be appropriate, determines whether 
additional reimbursement is warranted 
for treatment of the unrelated illness. 

(iv) Covered physician services 
furnished to hospital inpatients by a 
physician who elects not to continue the 
capitation payment method through the 
period of the inpatient stay. 

(2) Reduction of monthly payment. 
The monthly payment amount is 
reduced in proportion to the number of 
days the patient is: hospitalized and the 
physician elects to bill separately for 
services furnished during 
hospitalization; or not attended by the 
physician or his or her substitute for any 
reason, including when the physician is 
not available to provide patient care or 
when the patient is not available to 
receive such care. 

3. Determination of monthly payment 
amount. The factors used in determining 
the monthly payment amounts will be 
related to program experience and to the 
charging practices of comparable 
physicians for comparable services. The 
factors will be reevaluated periodically 
on the basis of program experience and 
may be adjusted as necessary to reflect 
changes in these charging practices and 
modes of furnishing services and to 
assure fairness. Revisions to the 
monthly amounts will be published in 
the Federal Register in accordance with 
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the Department's established 
rulemaking procedures. 

(d) Physician reimbursement for self- 
dialysis and home dialysis training. 
Reimbursement for physicians’ services 
rendered to dialysis patients undergoing 
self-dialysis and home dialysis training 
will be limited to a flat amount, to be 
determined from program experience— 
and reviewed periodically—for each 
patient under the physician's 
supervision during the training course, 
subject to the deductible and 
coinsurance provisions. Payment will be 
made upon completion of the training 
course, and will be in addition to any 
amounts payable under either of the 
reimbursement methods, described in 
paragraphs (b) and (c) of this section, for 
physicians’ services rendered to a renal 
dialysis patient. Where the training 
course is not completed, e.g., the patient 
can no longer be trained, payment will 
be proportionate to the time spent in 
training. All those physicians’ services 
determined to be required to create the 
capacity for self-dialysis and home 
dialysis are covered by this payment. 

6. Section 405.544 is revised to read as 
follows: 


§ 405.544 Payment for home dialysis 
equipment, supplies, and support services 

(a) Equipment and supplies.—({1) 
Equipment and supplies furnished to 
patients before August 1, 1983: 

(i) Are reimbursable on a reasonable 
cost basis in accordance with Subpart D 
of this part if they are furnished by an 
ESRD facility that does not have an 
agreement with HCFA under §§ 405.690 
(for purchase, installation, maintenance, 
and reconditioning of home dialysis 
equipment) or 405.691 (for target rate 
reimbursement for home dialysis 
services); or 

(ii) Are reimbursable on a reasonable 
charge basis in accordance with 
§ 405.502 (a) through (d) if they are not 
furnished by or through an ESRD 
facility. 

(2) Equipment and supplies furnished 
to patients on or after August 1, 1983: 

(i) Are reimbursable only under the 
prospective payment rates established 
under § 405.439, except as provided in 
paragraphs (a)(2)(ii) or (a)(2)(iii) of this 
section; 

(ii) Are reimbursable to a party other 
than an approved ESRD facility on a 
reasonable charge basis in accordance 
with § 405.502 (a) through (d) if the home 
dialysis patient elects, in accordance 
with procedures established by HFCA, 
to obtain his or her home dialysis 
equipment, supplies, or both from a 
supplier other than an approved ESRD 
facility. If the home dialysis patient 
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elects to obtain either equipment or 
supplies, but not both, from a supplier 
other than an approved ESRD facility, 
then the one obtained through the 
approved ESRD facility is reimbursable 
on a reasonable cost basis in 
accordance with Subpart D of this part; 
or 

(iii) If equipment is furnished under an 
agreement under § 405.690 (for purchase, 
installation, maintenance, and 
reconditioning of home dialysis 
equipment), the equipment and related 
services are reimbursable on a 
reasonable cost basis under § 405.438. In 
this case supplies are reimbursable on 
the basis of prorated prospective 
payment rates established under 
§ 405.439, unless paragraph (a)(2)(ii) of 
this section applies. 

(b) Support services.—(1) Support 
services furnished to patients before 
August 1, 1983: 

(i) Are reimbursable on a reasonable 
cost basis in accordance with Subpart D 
of this part if they are furnished by a 
hospital-based ESRD facility that does 
not have an agreement with HCFA 
under section 405.691 (for target rate 
reimbursement for home dialysis 
services); or 

(ii) Are reimbursable on a reasonable 
charge basis in accordance with 
§ 405.502 (a) through (d) if they are 
furnished by an independent ESRD 
facility that does not have an agreement 
with HCFA under section 405.691 (for 
target rate reimbursement for home 
dialysis services). 

(2) Support services furnished to 
patients on or after August 1, 1983: 

(i) Are reimbursable only under the 
prospective payment rates established 
under § 405.439, except as provided in 
paragraph (b)(2) (ii) or (iii) of this 
section; 

(ii) If the patient elects to obtain his or 
her home dialysis equipment, supplies, 
or both as described in paragraph 
(a)(2)(ii) of this section, support services 
furnished to the patient by a hospital- 
based ESRD facility are reimbursable on 
a reasonable cost basis in accordance 
with Subpart D of this part, and support 
services furnished by an independent 
ESRD facility are reimbursable on a 
reasonable charge basis in accordance 
with § 405.502 (a) through (d); or 

(iii) If equipment is reimbursable 
under paragraph (a)(2)(iii) of this 
section, then support services are 
reimbursable on the basis of prorated 
prospective payment rates established 
under § 405.439 unless paragraph 
(b)(2)(ii) of this section applies. 

D. 42 CFR Part 405, Subpart F is 
amended as follows: 

1. The authority citation for Subpart F 
is revised to read as follows: 


Authority: Secs. 1102, 1816, 1842, 1861(u), 
1864, 1866, 1871, and 1881 of the Social 
Security Act, 49 Stat. 647 as amended, 79 
Stat. 297-299, 79 Stat. 309-312, 79 Stat. 322; 79 
Stat. 326; 79 Stat. 327-329; 79 Stat. 331; 80 
Stat. 849; 81 Stat. 852; 81 Stat. 863; 81 Stat. 
942; 42 U.S.C 1302, 1395 et seq., unléss 
otherwise noted. 


2.The table of contents for Part 405, 
Subpart F is amended by revising 
§ 405.690 and 405.691, to read as follows: 


Subpart F—Notice, Election and 

Agreements 

* * * * . ‘ 

405.690 Agreement with ESRD facilities for 
reimbursement without regard to 
deductibles and coinsurance for home 
dialysis equipment furnished before 
August 1, 1983. 

405.691 Agreements with approved 
providers or ESRD facilities for 
reimbursement on a target 
reimbursement rate basis for home 
dialysis supplies, equipment, and support 
services furnished before August 1, 1983. 


3. Section 405.690 is amended by 
revising the titles and the undesignated 
introductory paragraphs as follows: 


§ 405.690 Agreements with ESDR facilities 
for reimbursement without regard to 
deductibles and coinsurance for home 
dialysis equipment furnished before August 
1, 1983. 

As provided by section 1881(e) of the 
Act and § 405.438 of this part, HCFA 
may make agreements with approved 
ESRD providers and facilities to 
reimburse them for the reasonable cost 
of furnishing home dialysis equipment 
and supplies specified in § 405.231(p)(1), 
without regard to deductible and 
coinsurance provisions of this part. 
These agreements are effective only for 
equipment furnished before August 1, 
1983. 


* * * * * 


4. Section 405.691 is amended by 
revising the title and paragraph (a), and 
removing paragraph (c) through (e), as 
follows: 


§ 405.691 Agreements with approved 
providers or ESRD facilities for 
reimbursement on a target reimbursement 
rate basis for home dialysis supplies, 
equipment, and support services furnished 
before August 1, 1983. 

(a) General requirement. As provided 
by section 1881(b)(4) and (5) of the Act 
and § 405.440 of this part, HCFA may 
execute agreements for reimbursement 
on a target reimbursement rate basis 
with approved providers or ESRD 
facilities which demonstrate their ability 
to furnish efficiently the full scope of 
services, including where necessary, the 
services of trained home dialysis aides 
as specified in § 405.231(p)(4). The 
agreement shall be effective with 
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respect to services rendered on or after 
the date it is accepted by HCFA. (See 

§ 405.440 for conditions for target rate 
reimbursement, and § 405.439 for 
payment for renal dialysis, services on 
or after August 1, 1983.) 


* * * * * 


E. 42 CFR Part 405, Subpart U is 
amended as set forth below: 

The authority citation for Subpart U 
reads as follows: 


Authority: Secs. 1102, 1861, 1862(a), 1871, 
1874, and 1881 Social Security Act; 49 Stat. 
647, as amended, 79 Stat. 325, 331, 332, and 
340; 42 U.S.C. 625(g), 1302, 1395x, 1395y (a), 
1995hh, 1395kk, and 1395rr unless otherwise 
noted. 


1. The table of contents for Part 405, 
Subpart U is amended by adding new 
§ 405.2164 to read as follows: Subpart 
U—Conditions for Coverage of Suppliers 
of End-Stage Renal Disease (ESRD) 
Services 
405.2164 Conditions for coverage of special 

purpose renal dialysis facilities. 

2. Section 405.2102 is amended by 
adding paragraph (e)(5) and revising 
paragraph (h) as follows: 


§ 405.2102 Definitions. 


* * * * * 


(e) ESRD facility. 


* * 


(5) Special purpose renal dialysis 
facility. A renal dialysis facility which is 
approved under § 405.2164 to furnish 
dialysis at special locations on a short- 
term basis to a group of dialysis patients 
otherwise unable to obtain treatment in 
the geographical area. The special 
locations must be either special 
rehabilitative (including vacation) 
locations serving ESRD patients 
temporarily residing there, or locations 
in need of ESRD facilities under 
emergency circumstances. 


(h) Furnishes on the Premises. The 
ESRD facility furnishes services on its 
main premises; or on its other premises 
that are (1) contiguous with or in 
immediate proximity to the main 
premises, and under the direction of the 
same professional staff and governing 
body as the main premises, or (2) 
approved on a time-limited basis as a 
special purpose renal dialysis facility. 

3. A new section 405.2164 is added to 
read as follows: 


§ 405.2164 Conditions for coverage of 

special purpose renal dialysis facilities. 
(a) A special purpose renal dialysis 

facility must comply with all conditions 
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for coverage for renal dialysis facilities 
specified in §§ 405.2130 through 
405.2164, with the exception of 

§§ 405.2132, 405.2134, and 405.2137. 

(b) A special purpose renal dialysis 
facility must consult with a patient's 
physician to assure that care provided in 
the special purpose dialysis facility is 
consistent with the patient's long-term 
program and patient care plan required 
under § 405.2137. 

(c) The period of approval for a 
special purpose renal dialysis facility 
may not exceed 8 calendar months in 
any calendar year. 

(d) A special purpose renal dialysis 
facility may provide services only to 
those patients who would otherwise be 
unable to obtain treatments in the 
geographical areas served by the 
facility. : 
(Catalog of Federal Domestic Assistance 
Program No. 13.773, Medicare—Hospital 
Insurance and No. 13.774, Medicare— 
Supplementary Medical Insurance) 

Dated: March 22, 1983. 

Carolyne K. Davis, 
Administrator, Health Care Financing 
Administration. 


Approved: March 23, 1983. 
Margaret M. Heckler, 
Secretary. 


Note.—Appendices I and II will not appear 
in the Code of Federal Regulations. 


Appendix I—Regulatory Impact and 
Flexibility Analysis 


A. Introduction 


Executive Order 12291. E.O. 12291 
requires that a regulatory impact 
analysis be performed on any major 
rule. A “major rule” would: 

¢ Have an annual effect on the 
national economy of $100 million or 
more; 

¢ Result in a major increase in costs 
or prices for consumers, any industries, 
any governmental agencies, or any 
geographic regions; or 

¢ Have significant adverse effects on 
competition, employment, investment, 
productivity, innovation, or on the 
ability of United States-based 
enterprises to compete with foreign- 
based enterprises in domestic or import 
markets. 

We estimate that several alternatives 
of the prospective reimbursement 
system could reduce Federal 
Government expenditures by 100 million 
dollars or more in the first 12 months of 
implementation. Further, nearly all 
alternatives would result in significantly 
reduced gross revenues for the ESRD 
dialysis service industry. We believe 
that the incentives established by these 
regulations will strongly benefit 


competition, productivity and 
innovation. 

Regulatory Flexibility Act of 1980. 
The Regulatory Flexibility Act (Pub. L. 
96-354) requires the Federal 
Government to anticipate and reduce 
the impact of rules and paperwork 
requirements on small businesses. If a 
regulation would have a significant 
impact on a substantial number of small 
entities, we must publish an analysis 
describing that impact. This analysis 
must indicate the purpose and reason 
for the regulations, the number of small 
businesses to which it would apply, 
reporting and recordkeeping 
requirements, possible overlap and 
conflict with other Federal rules, and a 
description of possible alternative 
means of accomplishing the stated 
objectives. 

The average reported annual costs of 
the independent facilities in our audit 
sample was $1.3 million. The average 
reported costs for sampled hospitals 
was $.76 million. None had over 100 
employees. Since most dialysis facilities, 
both independent and hospital-based, 
are small, and since this regulation will 
impact significantly these facilities, a 
regulatory flexibility analysis must be 
performed. 

Paperwork Reduction Act. The 
Paperwork Reduction Act (Pub. L. 96- 
511) requires that all reporting and 
recordkeeping requirements contained 
in both new and existing regulations 
minimize the burden on persons who 
will provide information. Since this 
regulation includes reporting and 
recordkeeping requirements, the 
following analysis deals with these 
matters in conjunction with the other 
impacts expected of the prospective 
reimbursement system. 


B. Nature of the Program 


The Social Security Amendments of 
1972 (Pub. L. 92-603) provided Medicare 
coverage for end-stage renal disease 
(ESRD) patients who meet certain 
entitlement requirements. Benefits 
include kidney transplants and other 
necessary hospitalization and 
maintenance dialysis treatments 
performed in a dialysis facility or in the 
patient’s home. 

A number of studies and public 
hearings indicate that the program has 
been generally successful in protecting 
renal disease patients against the 
catastrophic costs of needed care. 
However, the major problem of the 
ESRD program is its increasing 
expenditures, caused in large part by: (1) 
The high rates Medicare pays for 
dialysis in facilities; (2) the lack of 
incentives to encourage Medicare 
patients to opt for less expensive 
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methods of treatment such as kidney 
transplants and home dialysis; (3) 
significant growth in the ESRD 
population, and (4) the repetitive nature 
of the treatment for a chronic condition. 

ESRD program payments from the 
Supplementary Medical Insurance Trust 
Fund have climbed steadily to more 
than 9 percent of total Medicare Part B 
benefit payments in 1979. Thus, as of 
1979, a relatively large portion of 
Medicare Part B benefits went to only 
about 50,000 ESRD beneficiaries, while 
the remainder was distributed among 
more than 23 million mostly aged 
beneficiaries. 

Characteristics of the ESRD Industry. 
This industry was virtually created by 
the 1972 legislation. Before 1972 there 
were only around 200 ESRD facilities 
throughout the country providing 
outpatient maintenance dialysis 
services. Today there are over 1200. 
These facilities are largely dependent on 
Federal government payments for their 
existence. Over 90 percent of all dialysis 
patients are Medicare beneficiaries. The 
Medicare program pays 80 percent of 
the cost or charge of outpatient dialysis 
for these patients. Additional Federal 
money is infused into the ESRD industry 
through the State Medicaid programs. 
Most of the State Medicaid programs 
pay the remaining 20 percent of the 
facility cost or charge for those patients 
that meet their eligibility requirements. 

Within this framework, however, two 
different approaches to service delivery 
have developed—hospital-based units 
and independent facilities. While their 
respective shares of the market are 
almost equal, there are distinct 
differences between the two types of 
suppliers. 

For example, hospital-based units are 
smaller on the average than independent 
facilities. Our 1980 audit data indicate 
the average number of stations is 7.5 per 
hospital facility and 13.2 for 
independents. Similarly, the average 
output, in terms of treatments per unit, 
for hospitals was slightly over half of 
the average output per independent 
facility. Thus, while the total output is 
similar, the individual units used to 
produce services consist of many small 
producers in the case of hospitals, and 
fewer but larger independent producers. 
They also differ in the proportion of 
their home dialysis patients, with 23.5 
percent of hospital-based and 10.5 
percent of independent patients 
dialyzing at home. 

Another important distinction lies in 
the geographic distribution of facilities. 
Independents tend to locate in certain 
geographic areas, whereas the hospital 
sector is more evenly dispersed. 1982 
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data show that 50 percent of all 
independents are located in six States 
(California, Florida, Pennsylvania, 
Virginia, Texas and Illinois). Nine 
States, mostly with less urbanized areas, 
have no independent facilities. 

Because of the uneven distribution of 
independents, any prospective 
reimbursement system will have varying 
impacts depending on location. The 
most obvious example would be a State, 
such as South Dakota, which has no 
independent facilities and a low area 
wage index. If there were no exception 
process, this combination of factors 
could result in dire consequences for 
beneficiaries if the proposed rate was 
insufficient to permit hospitals to 
continue furnishing dialysis services. 

There are also significant geographic 
differences in furnishing home dialysis. 
Certain States have a much greater 
percentage of their patients dialyzing at 
home, compared to other States. 
Sometimes there are dramatic 
differences between contiguous States. 
For example, Washington has 54 percent 
of its patients on home dialysis, while 
California has only 9 percent, and 
Indiana has a 44 percent home 
population as compared to 6 percent in 
Illinois. In addition, some States, such. as 
New York and Maryland, have 
established programs that furnish all 
necessary supplies and equipment for 
home patients. 

We would have liked to analyze 
quantitatively the relative geographic 
effect of the prospective reimbursement 
system, but, as noted elsewhere, we do 
not have enough cost data on 
independent facilities, and we have no 
useful information on the effect of 
paying hospitals less than the current 
screen of $138 per treatment. 

Contrast between hospitals and 
independents is also apparent in the 
recent growth in the number of 
independent producers entering the 
market, where the hospital sector has 


shown little change: 
tember | tember 
19 1982 


654 691 


1979 | 1980 
81 
466 


ts 330 


The financial structure of the 
competing suppliers is also dissimilar. 
Over three-fourths of all independents 
are private, for-profit entities, while only 
5 percent of hospital units fall into this 
category. 

Finally, over half of the independent 
facilities are members of chain 
organizations. The largest chain 
organization owns or operates 





approximately one-third of the total 
independent facilities and provides 
approximately 1.5 million outpatient 
dialysis treatments per year. There are 
very few hospitals that are members of 
chain organizations. 


Who Is Affected by These Changes? 


Although we do not have adequate 
data to quantify all the costs and 
benefits of the changes we are making, 
we can identify the most affected 
groups. Many of these groups will 
experience both some benefit and some 
cost as a result of these regulations. 

We expect that the major groups 
benefited will be: 


¢ The more efficient hospitals and 
outpatient care facilities that provide 
dialysis services; 

¢ Manufacturers of dialysis 
equipment; 

¢ Dialysis patients and their families; 

¢ Home dialysis aides; 

¢ Medicare beneficiaries; and 

¢ Taxpayers. 

The primary benefit sought, that is, 
savings over the projected future cost of 
the previous reimbursement system, will 
accrue directly to the Federal 
government and indirectly to all present 
and prospective Medicare beneficiaries, 
since this will restrain the growth of the 
cost of the ESRD program and protect 
the supplemental medical insurance 
trust fund by restraining the accelerating 
outflow of funds. 

Dialysis patients will benefit in 
several ways, although these benefits 
will not accrue to all patients or be 
evenly distributed. First, their 
coinsurance obligation, that is, the 
requirement under the Social Security 
Act that they be liable for 20 percent of 
the charges for covered services 
furnished to them, will be reduced or 
retained at the present level to the 
extent that their payment rates are 
lessened or maintained. Second, there 
are many positive effects of dialysis in 
the home. These include increased 
personal responsibility for and control 
of treatments; scheduling of dialysis 
treatments at the patient's convenience; 
eased access to care; reduced traveling; 
reduced need to use the lesser-preferred 
treatments such as extended peritoneal 
dialysis; and intangible benefits, such as 
the comfort and security that patients 
experience in dialyzing at home. 

We also expect that some patients 
currently in home dialysis will benefit 
from being relieved of ordering supplies 
themselves, since prospective payments 
may afford facilities an opportunity to 
increase their revenues by performing 
this function. 
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In addition, the encouragement of 
home dialysis will enable more new 
ESRD patients to take advantage of 
early entitlement provisions. These 
provide that patients who begin a course 
of training for home dialysis may be 
excepted from the required three-month 
waiting period for Medicare entitlement 
if certain conditions are met. 

These benefits to dialysis patients will 
often also benefit their families, 
especially in reducing expenses and 
travel. 

The dialysis facilities themselves will 
benefit in several ways, although these 
benefits will not accrue to all facilities 
or be evenly distributed. Prospective 
reimbursement will clearly provide an 
opportunity for efficient and economical 
facilities to maximize their net proceeds. 
Facilities that currently have active 
home dialysis programs will have a 
competitive advantage, while those that 
do not have a substantial home program 
will benefit less. 

Dialysis machine manufacturers will 
experience an expanded market, since 
only one patient uses a machine placed 
in a home, but machines in facilities 
may be used to dialyze several 
individuals during a week. 

We expect the following groups will 
experience some costs as a result of 
proposed changes: 


¢ Less efficient hospitals and 
outpatient care facilities that provide 
dialysis services; 

¢ Some physicians treating dialysis 
patients; and 

¢ Some current users of home dialysis 
and their families. 


The less efficient dialysis facilities 
will experience the major adverse 
effects, in that inefficient and high-cost 
facilities that do not qualify for an 
exception to their payment rates may 
have costs greater than their revenues in 
the initial implementation period. 
Further, if we are successful in reducing 
the average payment per treatment 
under the prospective reimbursement 
system, the projected aggregate 
revenues of dialysis facilities will be . 
reduced by an amount equal to our 
projected budget savings. However, the 
resulting pressure to reduce costs below 
payment rates, as well as the 
opportunity to retain the amount of 
payment in excess of costs, is central to 
the prospective system that we are 
implementing. 

Our changes in physician 
reimbursement will have mixed results, 
with some physicians benefited but 
most adversely affected, although not 
very substantially. The changes will 
reduce payment options available to 





physicians treating dialysis patients by 
eliminating “initial method” 
reimbursement. We will pay for all 
physicians’ routine dialysis services on 
a monthiy capitation basis, combining 
home and in-facility services under a 
single payment rate. In some cases, this 
may result in a reduction of revenue, 
although doctors who treat relatively 
high proportions of home patients may 
benefit form these changes. 

Although we expect that the majority 
of patients will benefit from these 
regulations, some patients will 
experience increased costs. Patients 
now dialyzing at home will have 
increased co-insurance obligations, 
since the composite rate will be higher 
than the current home dialysis charges 
of some facilities.. However, since the 
co-insurance obligations of many 
patients are covered under State 
Medicaid programs {which would 
experience net savings due to the 
decreased obligations of other patients), 
we do not expect this effect to be 
substantial. Further, home dialysis 
patients may choose not to receive 
equipment and supplies through a 
facility, and thereby avoid co-insurance 
increases resulting from rate increases. 

Many commenters now dialyzing at a 
facility expressed concern that being 
forced to dialyze at home would result 
in increased utility expenses, decreased 
quality of care, and an increased burden 
on family members. We believe these 
concerns are unfounded. While we are 
encouraging home dialysis and believe it 
to be beneficial to many patients now 
dialyzing in a facility, these regulations 
will not force any individual to choose 
home dialysis. Therefore, those patients 
who, in consultation with their 
physician, decide that they prefer 
continued in-facility dialysis may 
continue with in-facility dialysis. Only 
those patients who are persuaded that 
home dialysis offers greater net benefits 
will change the location of dialysis. The 
purpose of this regulation is to assure 
that, in assisting patients to make an 
informed decision, physicians and 
facilities will be unbiased because they 
are free from adverse reimbursement 
consequences if a patient chooses home 
dialysis. 

Some commenters expressed concern 
that facility closures would leave them 
effectively unable to choose in-facility 
dialysis because of increased travel time 
to the nearest facility. The increase in 
facilities, even since the announcement 
of our proposed rates in November 1981, 
confirms our belief that facilities will be 
able to operate at these rates, and that 
facilities that close will be replaced by 
new, more efficient facilities. Further, 


we have provided an exception to the 
prospective payment rates for isolated 
essential facilities to prevent 
inappropriate facility closures. 

Tightening the rate of payment and 
increasing the incentives for efficiency 
will result in pressures on the ESRD 
manufacturers and suppliers as facilities 
economize and seek to lower their costs. 

Overall Effects. We expect the 
prospective reimbursement system to 
accomplish two major objectives which, 
though not without effects that may 
seem adverse to some parties, will be of 
sufficient benefit to offset greatly any 
costs that result. These objectives are 
(1) to encourage home dialysis to the 
greatest extent feasible for the ESRD 
patient population, and (2) to encourage 
economy and efficiency in furnishing 
dialysis services, thereby significantly 
decreasing the average cost per 
treatment, and accuring substantial 
budget savings over what we project 
would be incurred by continutation of 
the current payment system. The 
objectives are closely related, since we 
expect increasing home dialysis to 
contribute to cost reduction because it is 
a less expensive way to deliver 
treatment. 

As of 1982, only 17 percent of all 
ESRD treatments were performed in a 
patient’s home. Although we have made 
no specific projection of the dynamic 
responses the ESRD industry would 
make to our proposed prospective 
composite rates, many experts belive 
that under such an incentive system, this 
population could approach 30 to 40 
percent within 5 to 7 years. We doubt 
that more than that is feasible or 
desirable on a national basis since many 
individuals are too sick or do not have 
the help and resources necessary to 
dialyze at home. This increase in home 
dialysis will result in generally 
improved quality of life for home 
patients and their families, and the 
accompanying autonomy they achieve 
may improve many patients’ degree of 
rehabilitation. 

These changes in the reimbursement 
system will also accrue to the Federal 
government substantial savings over 
projected budget expenditures under the 
previous payment methods. This benefit 
is, in a sense, offset by the fact that 
these savings represent a reduction of 
expected aggregate revenues for dialysis 
facilities. However, we believe that 
many of these facilitites have been over- 
reimbursed by previous payment 
methods, and that our historical 
expenditure level has not been 
completely justified by the services 
furnished and the benefits experienced. 
Therefore, we expect these changes to 
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yield significantly greater net benefits 
than the previous system. Since we do 
not expect any reduction in quality of 
care, the improved cost-effectiveness of 
the dialysis delivery system justifies 
these changes. 


C. Analysis of Alternatives 


The following section sets forth our 
analysis of the comparative 
reimbursement and program savings 
impacts of certain alternative 
methodologies we considered. The costs 
and savings figures in the following 
analyses are based on the following 
assumptions: 

¢ For purposes of this analysis, we 
have assumed the prospective 
reimbursement system will be 
implemented July 1983. 

° For the remaining months of FY 
1983, we project that ESRD beneficiaries 
will receive approximately 2.0 million 
treatments in facilities, and 0.4 million 
treatments at home (2.4 million 
treatments, total). 

* Also in FY 1983, hospital-based 
facilities will furnish treatments to 
approximately 24,500 in-facility patients 
and 8,000 home patients, and 
independent facilities will furnish 
treatments to 27,600 in-facility patients 
and 3,400 home patients. 

¢ If no prospective reimbursement 
system were established, the costs of 
the current payment method would 
increase by both the growth in 
treatments and, in the case of hospitals 
reimbursed on a cost basis, by a 5 
percent annual inflation factor. 

¢ In all alternative methods (except 
the continutation of the current system 
as it affects independent facilities) we 
would pay all facilitites their allowable 
Medicare bad debts, up to their 
unrecovered Medicare cost. 

¢ The costs and savings for each 
alternate are projected on the basis of 
the average, weighted-per-treatment 
payment for our audit sample of 67 
hospital-based and 38 independent 
facilities. This weighting adjusts the 
results both for the effects of the area 
wage index and the number of 
treatments furnished in each facility of 
the sample. 

¢ For all alternatives, we project that 
the incremental increase in 
administrative costs over the previous 
system, including audits, exceptions 
approval, and cost report review, will be 
about $300,000 per year. The savings 
have not been adjusted to show this, 
since it would not affect the 
comparability of the projections. 

¢ Ifno prospective reimbursement 
system were implemented, continuation 
of the present payment system would 
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result in $295 million in incurred 
program costs for dialysis services 
during the remaining months of FY 1983. 

In making these assumptions, we did 
not allow for hypothetical dynamic 
changes that may occur in the ESRD 
marketplace in response to 
implementation of the prospective 
reimbursement system, because we did 
not have an adequate basis on which to 
project dynamic responses. Therefore, 
we did not assume any growth of 
independent facilities beyond that 
which we can project from historicl 
data. Neither do our projected savings 
_ include adjustments to account for any 
expected acceleration of the trend for 
more patients to dialyze at home. Other 
dynamic responses which may 
reasonably be expected to occur, but 
which are not included in our 
projections, would be reductions in the 
unit cost of furnishing dialysis, and 
expansion of or market entry of new 
efficient types of dialysis facilities. 
Therefore, to the degree the following 
estimates are based on conservative 
assumptions, we expect our savings 
figures are underestimated. 

Alternative Rate-Setting Options. 
Section 2145 of Pub. L. 97-35 states that 
the Secretary may implement an 
alternative to the composite rate 
methodology if detailed analysis shows 
it is more effective in encouraging the 
efficient delivery of dialysis services 
and promoting home dialysis. The main 
alternative to a composite rate available 
for consideration would be to set a 
separate rate for home dialysis. (We had 
previously considered several other 
options, combining rates for hospitals 
and independents, but this is not 
permitted under section 2145. Although 
this legal constraint does not preclude 
us from analyzing other alternatives, 
since Executive Order 12291 permits it, 
we did not present such analysis 
because the other alternatives would not 
have a range of effects substantially 
outside those of the options examined 
below.) 

Option A: Three separate rates for 
home dialysis, and for independent and 
hospital-based in-facility dialysis. This 
alternative to the composite rate would 
essentially entail three rates: one for 
hospital-based in-facility dialysis, 
another for independent in-facility 
dialysis, and a third for home dialysis. 
The base cost components for in-facility 
dialysis would be set at the median of 
the labor and nonlabor costs we 
obtained from our audit data and would 
be set independently of the home rate. 
This would result in average payment 
rates of $140 per treatment for hospitals 


and $111 for independents. The home 
rate would be set at the maximum home 
dialysis target rate, as established by 
the 1981 Reconciliation Act at 75 percent 
of the national average payment for in- 
facility dialysis. Since 1979, the target 
rate has been set by law at the 
maximum of 70 percent of the national 
average payment for in-facility dialysis. 
This five percent increase in the home 
dialysis rate amounts to an average 
increase of $9 per treatment ($116-$107). 
This method would reimburse 
approximately 49 percent of both groups 
below their current costs per treatment. 

The projected average, high, and low 
payment rates per treatment resulting 
from this method are given in the table 
below. The high and low rates are based 
on area wage indexes for the 
continental United States. 








$177 $119 
Independent In-facility.. ' 136 97 
Home Dialysis 130 104 
ae = 





' These projected average payment rates are somewhat 
less than eS estimated in the NPRM. This is primarily 
the result of applying the latest BLS data. We have also 
refined our methodology for these estimations in order to 
make it more accurate. 


This would have no significant impact 
on the copayment obligations of 
beneficiaries currently dialyzing at 
home, but would, based on the average 
payment rate noted above, reduce the 
obligations of hospital-based dialysis 
patients by $1192 per year, and of 
independent patients by $775 per year. 
The aggregate effect would result in 
significant overall reductions in these 
obligations, which would benefit State 
Medicaid programs and private insurers 
as well as the beneficiaries and their 
families. The following table shows the 
effects this option would have on 
coinsurance obligations for a full year, 
based on the number of patients we 
project will be treated in FY 1983. 








$1192 
775 
179 
829 


Further, the Federal government 
would realize extensive reductions in 
incurred costs in Fiscal Year 1983 and 
subsequent years, as follows: 


cerning our assumptions. 


This option would realize larger 
savings than the methodology we are 
implementing. This would result 
primarily from setting the independent 
in-facility rates on the basis of 
independent costs only. Since the 
majority of in-facility treatments are 
furnished in independent facilities, this 
produces significantly greater savings, 
but at the expense of many of the most 
efficient and economical facilities. 
Further savings would be incurred under 
this option as a result of the statutory 
cap on the target payment rate for home 
dialysis. 

In addition to the savings that would 
be realized, the main advantage of this 
option is that the home rate would 
follow the present law for target rate 
reimbursement. However, it may be 
argued against this method that— 

1. The present target rate system (set 
at 75 percent of the average in-facility 
dialysis payment) has little voluntary 
participation (20 out of the over 1200 
facilities have agreements) and we do 
not know whether a 5 percent rate 
increase would change this. 

2. Both the logic of the composite rate 
and our cost data suggest this 
alternative cannot satisfy the two 
statutory tests that the alternative both 
be more efficient and promote home 
dialysis more effectively. If home and in- 
facility dialysis were reimbursed at 
separate rates, and home dialysis were 
reimbursed at less than what the 
composite rate would have been, this 
alternative would not appear to promote 
home dialysis more effectively than the 
composite rate. On the other hand, if the 
home rate were set higher than the 
composite rate, then we would be 
paying out more than under the 
composite rate and the alternative 
would not be as efficient as the 
composite rate. 

3. Under section 1881(b)(6), the target 
payment rate for home dialysis is 
limited to a maximum of 75 percent of 
the per treatment cost of in-facility 
dialysis. This would reduce flexibility 
and may result in a gradual lowering of 
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the home rate if the in-facility rate 
drops. 

4. A major disadvantage of this option 
is that it would so greatly and rapidly 
reduce reimbursement to independent 
facilities that it would very likely have a 
substantial impact on the availability of 
services. As a result, we would have to 
grant a considerable number of 
exceptions. 

Option B: Composite rates for home 
and in-facility dialysis based on median 
costs of all facilities. This option, and 
others that may be similar to it in effect, 
is clearly preferred in the statute. As 
discussed above, under this method we 
would pay each dialysis facility a 
certain rate per treatment for all dialysis 
session furnished, whether in the facility 
or at home. The independent rates 
would be based on the median costs per 
treatment for all auditéd facilities, 
adjusted for the proportion of 
independent patients dialyzing at home 
and for geographic differences on labor 
costs. The hospital rates would be 
similarly adjusted by area wage indexes 
and the proportion of hospital patients 
dialyzing at home and would, in 
addition, incorporate two other 
adjustments representing the differences 
between hospital costs and data and 
those of the independent facilities, as 
explained in section III. H. of this 
preamble. 

The average, high, and low payment 
rates per treatment under this option are 
given in the table below. The high and 
low rates are based on area wage 
indexes for the continental United 
States. 





ns ——— 
High | Low 
| ign | 
| soe! tat 
| $131 | $158 | $114 
127 | 157 | 109 
A: ZL. >. 
Projected average rates are somewhat 
less than those estimated in the NPRM. This is primarily the 
— of applying the latest BLS data. We have also refined 
for these estimations in order to make it 
oui accurate. 


These rates would result in 
reimbursing 48 percent of all hospital- 
based facilities and 29 percent of all 
independent facilities at a rate per 
treatment below their current costs for 
in-facility dialysis. (Note that these 
projected impacts do not take into 
account the transitional implementation 
of the area wage indexes (limiting the 
lower indexes to no less than 0.9, and 
limiting the maximum payment per 
treatment to $138). This transition 
practice will have little or no discernible 
effect on the average payment rates or 
overall savings, since the effects of the 
two limits offset each other. Nineteen 


percent of all facilities will benefit by 
limiting the area wage index to no less 
than 0.9. Only 8 percent of all facilities 
are expected to be adversely affected by 
limiting the maximum per treatment 
payment to $138.) 

This would affect beneficiary 
copayment obligations in two ways. 
First, based on the overall decrease in 
the average payment and the 
predominance of in-facility dialysis, 
most beneficiaries, especially those 
dialyzing in a facility, would experience 
significant reductions in their 
coinsurance obligations. However, 
because of the change from separate 
home and in-facility rates to composite 
rates, many beneficiaries already 
dialyzing at home would experience an 
increase if their treatments were 
reimbursed under the composite rate, 
since the composite rates would be 
significantly higher than current 
payment levels for home dialysis. (A 
beneficiary would retain the right to bill 
independently for supplies and 
equipment, in which case support 


_ services furnished by a facility would be 


reimbursed on a fee-for-service basis.) 
The amount of increase per patient 
would vary according to whether the 
related facility were independent or 
hospital-based. The annual effect on 
beneficiary coinsurance obligations, 
based on the average payments given 
above, would be as follows: 


Type of tactity 


_ Hosptia-based Independent 


| 
<—- 
+ $268" +$149' 

“1.341 | ~298 


In-facility 


* This does not ‘talee into account the beneliclery's option 
to bill independently. 


Despite the coinsurance increase for 
home dialysis, the aggregate savings for 
all patients would still be great, as 
shown in the following chart, based on 
numbers of patients for FY 1983, yielding 
an average savings per beneficiary of 
about $606 per year. 





— oe 
Number of dames sammie 
| Patients patient | change 

(millions) 


~ $1,341 
—298 
+268 +2.1 
+149 | +0.5 


- —38.5 
(Net 


reduction) 


- $32.9 


Hospital-based...| 
—8.2 


24,5000 
27,600 
8,000 


3,400 | 
63,500 


Home Ind. ........ 
PO cctitinstenil 





In FY 1983 and subsequent fiscal 
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years, we estimate savings to the 
Federal government over previous 
methods would be as follows: 


(Dotlars in mitions) 





Projected costs ' 


Project- 
ed 


Fiscal year 
savings 





1983 (July- Pr $25 
1984.. 180 
1985... a 260 
1986 305 
350 
395 


1 These projections are based on the average payment 
fates shown above and are rounded to the nearest $5 
million. These are our actuary’s most recent estimates. 


The exception process will be 
tightened compared to historic treatment 
of exceptions for hospital-based 
facilities. Projected savings are 
calculated based on rates remaining at 
the same level; however, the rates will 
be reevaluated periodically. 

Like Option A, this option has a 
considerable amount of savings, 
although not as much as Option A. 
Unlike Option A, however, it does not 
create those legal problems discussed 
above. Another advantage of this option 
is that it phases in the prospective 
reimbursement system less abruptly 
than Option A, especially for 
independent facilities. This option is 
more likely to accelerate the growth in 
the number of independents than Option 
A. Finally, this option would encourage 
use of home dialysis more than Option 
A, since the composite rate paid for both 
home and in-facility dialysis is higher 
than the home (that is, target) rate under 
Option A. 

Option C: An alternative method of 
treating cost data for deriving composite 
rates. We did consider a different 
methodology for setting composite rates. 

Under this option, rates for 
independent facilities would be based 
on a percentage of the median cost of 
the audited independent facility data 
and the same percentage of the median 
audited cost of providing home dialysis. 
These two cost factors would be split 
into labor/nonlabor portions and 
weighted by the percentage of patients 
in each setting. Rates for hospital-based 
facilities would be based on the same 
data plus a difference in hospital 
overhead costs of $7.50. 

This option could have dollar impacts 
similar to those of Option B, above, and 
would have many of that option’s 
advantages. However, we did not adopt 
this methodology because, by failing to 
include the hospital cost experience, it 
may less appropriately reflect the cost 
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experience of the entire ESRD program 
than the option we have selected. 


D. Impact of Proposed Changes in 
Physician Reimbursement 


To the extent our data allows, we 
have projected the probable impacts of 
these regulations on paying for 
physicians’ renal services only on a 
monthly capitation basis (discontinuing 
the initial method that pays on a per 
treatment basis). Due to problems in 
identifying and enumerating the affected 
physicians and their characteristics, our 
projections are limited to the aggregate 
impacts. At present, we are not able to 
assess the effects our proposal would 
have on individuals or particular groups 
of physicians. We welcome any 
comments or information that would 
contribute to our consideration of these 
effects when we issue a final rule. 

The following section sets forth our 
analysis of the reimbursement and 
program savings impacts of our 
proposed rate-setting methodology as 
compared to continuation of the current 
payment methods. The costs and 
savings figures are based on 
assumptions listed in paragraph C., 
above, and the following additional 
assumptions: 

¢ For purposes of this analysis, we 
have assumed that the proposed 
capitation system will be implemented 
beginning July, 1983. 

e In FY 1983, payments to physicians 
who were under the initial method of 
reimbursement would average $210 per 
month for in-facility patients and $25 per 
month for home patients. 

e In FY 1983, the average monthly 
payments to physicians under the 
current alternative reimbursement 
method would be $220 for in-facility 
treatment and $154 for home treatment. 

* In FY 1983, 26.5 percent of all in- 
facility treatments and 27 percent of all 
home treatments would be reimbursed 
under the initial method; 73.5 percent of 
all in-facility treatments and 73 percent 
of all home treatments would be 
reimbursed under the alternative 
method. 

¢ If the previous system (initial and 
alternative methods) of reimbursement 
were continued throughout the 
remainder of FY 1983, the cost of those 
payment methods would be $25 million. 

¢ For the purpose of the savings 
estimates, we are holding the capitation 
payment levels constant. We would 
review the payment levels regularly 
with our review of the prospective 
payment rates for facility services. 

Projected Impact on Aggregate 
Payments. As discussed above, under 
the new capitation payment system, we 
will pay each physician a constant 


monthly amount for each patient he or 
she treats, regardless of whether the 
patient dialyzes in-facility or at home. 
This payment will vary according to 
local prevailing charges from a low of 
$144 per month to a high of $220 per 
month, averaging $184 per month. 

When compared to previous payment 
levels, it is clear that this payment level 
will result in a significant reduction in 
the amounts paid for physician services 
related to in-facility treatment. 
However, it will also result in an even 
larger increase in the amounts paid for 
services to home patients. As a result, 
the effect on an individual physician 
would be dependent on the proportion 
of patients dialyzing at home. Physicians 
with no home patients could experience 
a significant reduction in gross revenues 
related to dialysis services, while others, 
with larger home practices, could be 
significantly benefited. 

We project subsequent fiscal year 
impacts as follows: 


‘These projections are based on the average payment 
rates shown above, and are rounded to the nearest $5 


million, These are our actuary’s most recent, estimates. 

Note that these figures represent only 
a portion of the total revenues of the 
affected physicians. In addition to these 
capitation payments, they will continue 
to bill fee-for-service for nonroutine 
services to their dialysis patients. Most 
of these physicians have other sources 
of income, such as patients other than 
their chronic dialysis patients, although 
proportions would vary widely. Further, 
many of these physicians receive 
payment for administrative services 
from the dialysis facilities with which 
they are affiliated. 

Comparative Administrative Costs. 
The prospective system will be much 
simpler to administer than the current 
one. By eliminating the initial method, 
we end the complexity of having parallel 
systems. We will reduce the number of 
bills to be processed, by shifting a 
number of physicians from a per 
treatment to a per month payment basis. 
In addition, all bills will be processed 
through the carriers, simplifying the 
identification of duplicate payments, 
which will yield further savings. 
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Other Effects. The current payment 
methods have produced significant 
incentives for physicians to treat 
dialysis patients in the facility. By 
ending the disincentive to treat dialysis 
patients in their homes, we expect that 
each physician may be able to treat a 
greater number of patients. Although 
under current regulations (set forth at 42 
CFR 405.2162(b)) a physician is not 
required to be present for every session, 
even in a facility, expert advice has 
informed us that a physician can care 
for 10 home patients using the same time 
and personal resources it would take to 
care for 7 in-facility. patients. By shifting 
as many patients to home care as 
feasible (considering available 
assistance and support, quality of care, 
and standards of medical practice), the 
current physician population could 
reasonably care for a patient population 
increased by 5 to 10 percent. 


E. Impact of Other Provisions 


Some of the provisions of these final 
regulations are not included in this 
impact analysis, since we believe their 
overall effects will be negligible. For 
example, we expect that the extension 
of coverage to ESRD services furnished 
by special purpose renal facilities will 
result in approval of between 5 and 25 
such facilities. while those patients 
served by a special purpose facility 
approved on a time-limited basis for 
emergency purposes will certainly not 
consider those services insignificant, in 
terms of the costs of the entire program 
the economic effects are small. 
Similarly, while some patients may now 
be able to have their dialysis at a 
vacation site reimbursed,with some 
unquantifiable benefit to themselves 
and further benefit to the facility, since 
the reimbursement rules are the same 
for those facilities as for permanent 
certified facilities, the program result is 
neutral. 


F. Burden and Cost of the Proposed 
Recordkeeping and Reporting 
Requirements 


The recordkeeping and reporting 
requirements of these regulations will 
apply to all ESRD services furnished by 
the facility. These include outpatient 
dialysis, self-care dialysis training, and 
home dialysis services, supplies, and 
equipment. We believe that these rules 
merely clarify previously existing 
requirements. New cost reporting forms, 
developed under our previous 
regulations, have been approved by the 
Office of Management and Budget and 
implemented. The new cost report form 
for independent renal dialysis facilities 
(HCFA 265; OMB approval number 
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0938-026) is effective for cost reporting 
periods ending after September 30, 1981. 
The new supplemental work sheet I of 
the hospital cost report form (HCFA 
2552; OMB approval number 0938-0050)) 
-is effective for cost reporting periods 
beginning after December 8, 1980. 

As discussed above, these 
requirements will make no significant 
additional demands on facilities, as the 
new cost report forms are already in use 
and each facility must already keep the 
records that are needed to comply with 
these requirements. The changes 
resulting from this rule will clarify the 
application of the principles of Subpart 
D. This will benefit facilities without 
adding recordkeeping costs or reporting 
burden. 


Appendix II—Area Wage Indexes 


We have calculated a wage index for 
each of about 362 areas. These areas are 
divided into three categories: New 
England County Metropolitan Areas 
(NECMAs), Standard Metropolitan 
Statistical Areas (SMSAs) and rural 
areas. (For each State, there:is one rural 
area, comprising all counties in that 
State that are not included in a NECMA 
or SMSA.) These are standard 
geographical classifications used for 
many types of reports and analyses. 

The area wage index is essentially 
very simple. First, we calculated the 
national average wage level for all 
hospital workers, combining data from 
all geographic areas. Second, we 
calculated a separate local average 
wage level for each SMSA, NECMA, 
and rural area. We then divided each 
local average by the national average. 
This computation resulted in a set of 
index values that show the relation of 
wages in each area to wages nationally. 

In developing the wage index, we 
have used approximate, rather than 
actual, index values for 40 areas. (These 
approximate values are identified by 
asterisks.) We made this change 
because the BLS has informed us that its 
confidentiality requirements prohibit it 
from disclosing actual data for areas 
that include fewer than 3 hospitals. To 
make it possible to calculate limits for 
these areas, we have asked the BLS to 
identify the areas having wage index 
values numerically closest to, but not 
less than, the areas for which it cannot 
supply actual data. In the case of each 
area for which actual data are 
unavailable, we have substituted the 
wage index value identified by BLS as 
being closest to the actual value. These 
approximate values are either equal to, 
or greater than, the wage index values 
that would be calculated based on the 
actual data. We believe that the use of 
approximate rather than actual values 


for these areas will not affect the 
accuracy of the incentive payment rates 
significantly, and will assure that no 
facility's payment is reduced because 
actual data for its area are unavailable. 

We expect, on the basis of experience, 
that we will occasionally need to revise 
a particular index to reflect improved 
data or the correction of reporting 
problems. When this occurs, we will 
notify the intermediaries and facilities 
affected, but we will not publish a notice 
in the Federal Register, as we would if 
we were revising all the indexes. 


TABLE |.—WAGE INDEX FOR URBAN AREAS 


Urban area (SMSA or NECMA) 


Alientown-Bethlehem-Easton, PA-NJ. 
Altoona, PA 

Amarillo, TX... 
Anaheim-Santa Ana-Ga 
Anchorage, AK.. 
Anderson, IN .. 
Anderson, SC. 

Ann Arbor, Mi. 
Anniston, AL... 
Appieton-Oshkosh, WI.. 
Arecibo, PR.... 
Asheville, NC... 

Athens, GA... 

Atlanta, GA 

Atlantic City, NJ. 
Augusta, GA-SC 


Bakersfield, CA.. 
Baltimore, MD .. 


Baton Rouge, LA.. 
Battle Creek, Ml..... 


Beaumont-Port Arthur-Orange, TX 
Bellingham, WA 

Benton Harbor, MI. 

Billings, MT... 

Biloxi-Gulfport, MS... 

Binghamton, NY-PA.. 
Birmingham, AL 

Bismarck, ND..... 





Bioomington-Normal, IL 
Boise City, ID .. ants 
Boston-Lowell- Brockton-Lawrence-Haverhill, 


Brownsville-Harlingen-San Benito, T™. 
Bryan-College Station, TX. 


Burlington, NC 
Burlington, VT. 


Cedar Rapids, IA... 
Champaign-Rubana-Rantoul, IL 
Charleston-North Charleston, SC. 
Charleston, WV 
Charlotte-Gastonia, NC.. 
Charlottesville, VA........... 
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TABLE |.—WAGE INDEX FOR URBAN AREAS— 


Urban area (SMSA or NECMA) 





Cumberland, MD-W VA. 
Datias-Fort Worth, TX 

Danville, VA... es 

Davenport- Rock Island-Moline, IAL 


Duluth-Superior, MN-W1.. 
Eau Claire, WI. 


Eugene-Springfield, OR... 
Evansville, IN-KY .. 
Fargo-Moorhead, ND- MN. 


Fort Lauderdale-Holywood, FL.. 
Fort Myers, FL .. 

Fort Smith, AR-OK S 

Fort Walton Beach, FL... 

Fort Wayne, IN. 

Fresno, CA.... 

Gadsden, AL. .... 

Gainesville, FL. 

Galveston-Texas City, TX 
Gary-Hammond-East Chicago, IN . 
Glens Falls, NY 

Grand Forks, ND-MN 

Grand Rapids, MI 

Great Falls, MT 


Greensboro-Winston-Salem-High Point, NC 
Greenville-Spartanburg, SC.... 
Hagerstown, MD 
Hamilton-Middleton, OH.. 
Harrisburg, PA............cceeeeee 
Hartford-New Britain-Bristol, C 
Hickory, NC 

Honolulu, HI... 

Houston, TX...... i 
Huntington-Ashland, WV- KY- OH 
Huntsville, AL .. aaa 
indianapolis, IN. 

lowa City, IA 

Jackson, MI 

Jackson, MS....... 

Jacksonville, A 

Jacksonville, NG... 
Janesville-Beloit, wi 

Jersey City, NJ 

Johnstown, PA. 

Joplin, PA... 

Kalamazoo- Portage, M 
Kankakee, IL 

Kansas City, MO-KS. 
Kenosha, WI 

Killeen-Tempie, TX...... 
Kingsport-Bristol, TN-VA. 
Knoxville, TN... 

Kokomo, IN 

La Crosse, WI .. 

Lafayette, LA 

Lafayette-West Lafayette, IN .. 
Lake Charlies, LA 
Lakeland-Winter Haven, FL 
Lancaster, PA... a 
Lansing-East Lansing, | 


Las Cruces, NM... 

Las Vegas, NV. 
Lawrence, KS... 
Lawton, OK....... 
Lewiston-Auburn, ME... 
Lexington-Fayette, KY. 


Lincoin, NE... 
Little Rock-North lock, 
Long Branch-Asbury, Park, NJ 
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TABLE |.—WAGE INDEX FOR URBAN AREAS— 


Continued 


Urban area (SMSA or NECMA) 


Lorain-Elyria, OH 

Los Angeles- — Beach, CA 
Louisville, KY-IN.... 

Lubbock, TX.. 

Lynchburg, VA. 

Macon, GA... 

Madison, WI. 

Manchester- Nashua, ‘NH. 
Mansfield, OH .. 

Mayaguez, PR... 

McAllen-Pharr- Edinburg, ™ 
Medford, OR.. 

Melbourne- Titusville Cocoa, FL... 
Memphis, TN-AR-MS ............000+ 
GRR ib cioctesndiniacsbtexnanstsdaserdcbaniion = 
Midiand, TX 

Milwaukee, Wi. : pvaneieinmaasa 
aon St. Paul, MN- Wi... insaenpeanbians 
Mobile, AL... ‘ . 
Modesto, C. 

Monroe, LA.. 

Montgomery, AL.. 

Muncie, IN.... 

Muskegon-Norton 


Nashville-Davidson, TN 

Nassau-Suffolk, NY .. 

New Bedford-Fall River, ‘MA... 

New Brunswick-Perth Amboy- Sayreville, ‘NU... 
New Haven- oo OF cciaskactssa 
New London-Norwich, CT. ; 

New Orleans, LA... 

New York, NY-NJ.. 


Newburgh-Middletown, NY... 
Newport News-Hampton, VA 


Norfolk-Virginia Beach- Portsmouth, VA-N OE cencccscd 


Northeast ener 


Odessa, Pi dirivts ; 
Oklahoma City, ‘OK.. 
Olympia, WA... 
Omaha, NE-IA. 


Oxnard-Simi Valley- Ventura, CA. pekickons 
Panama City, FL.. jeenevee 
Parkersburg- -Mariett 7 

Pascagoula-Moss Point, MS . 
Paterson-Clifton-Passaic, NJ 
PI Wie tecctesecssasninssiscsnsieoseine 
Peoria, IL.. 


Petersburg- Colonial Heights- Hopewell VA. —— 


Philadelphia, PA-NJ. 

Phoenix, AZ... eakevessiate 
Pine Bluff, AA. dmneatones 
Pittsburgh, PA................. 
Pittsfield, MA ...........cccc000 
PONCE, PR.......c0s000000 

Portiand, ME............. 

Portland, OR-WA.. 
Poughkeepsie, NY......... 
Providence-Warwick- Pawtucket, Al 
Provo-Orem, UT......... eg 
Pueblo, CO..... 

Racine, Wi 

Raleigh-Durham NC ieee 
READING, PA.....c.ccccscsererenee 
Redding, CA. itaracontetnetne 
FRIIS FO cserevassgectevecsvenss 





Wage index 


.8757 
1.0438 
1.3174 
1.0632 

9036 

8747 

9431 
1.0454 
* 9762 

9359 

5902 

6269 

9967 

9652 
1.0594 
1.1623 

*1.0057 
1.0561 
1.0099 

-9490 
1.0548 

9324 

£9885 
*.9595 


-9808 
1.0498 
1.2686 

9922 
1.0618 
1.0904 
1.0930 

9842 
1.3979 
1.2061 
*.9595 
1.0483 

9259 
1.0327 
1.0447 
*.9418 
"9296 
1.0161 
*1.0540 
9859 

.9890 
*.8803 
1.4050 
* 8856 
1.0064 

*1.1283 
1,0829 
.9236 
1.1136 

9327 
1.1941 
1.1383 
*.7832 
1.1494 
1.0335 

.7832 
1.0113 
1.1208 
1.1148 
1.0384 

.9408 
1.0859 

8987 
1.0364 
1.0092 
1.0671 

*1.3337 


TABLE !.-WAGE INDEX FOR URBAN AREAS— 


Continued 
Urban area (SMSA or NECMA) 


Richland-Kennewick, WA.. 


Sacramento, CA.. 

Saginaw, MI.. 

St. Cloud, MN 

St. Joseph, MO 

St. Louis, MO-IL.. 

NI RN cticrtirstisencscnstciceivnccces : 
Salinas-Seaside-Monterey, CA 
Salisbury-Concord, NC 

Salt Lake City-Ogden, UT. 
San Angelo, TX... 

San Antonio, TX.. 

San Diego, CA..... 

San Francisco-Oakiand, CA.... 
San Jose, CA... 

San Juan, PR... 


Santa Barbara-Santa Maria-Lompoc, CA. 


Santa Rosa, CA... 
Sarasota, FL. 
Savannah, GA.. 
Seattle-Everett, WA 
Sharon, PA... 
Sheboygan, WI. 
Sherman-Denison, TX 


Sioux City, IA-NE . 

Sioux Falls, SD. 

South Bend, IN 

Spokane, WA... 
Springfield, IL ... 
Springfield, MO 
Springfield, OH 
Springfield-Chicopee-Holyoke, MA. 
State Colige, PA .. 
Steubenvilie-Weirton, 
Stockton, CA... 
Syracuse, NY 

Tacoma, WA..... 
Tallahassee, FL.... 
Tampa-St. Petersburg, FL 
Terre Haute, IN 
Texarkana-TX-Texarkana, AR.. 
Toledo, OH-MI.. 

Topeka, KS 

Trenton, NJ 

Tucson, AZ... 

Tulsa, OK......... 
Tuscaloosa, AL 


Utica-Rome, NY 
Valiejo-Fairfield-Napa, CA. 
WRN BI ivsinivsceenesimee 
Vineland- -Millville-Bridgeton, NJ... 
Visalia-Tulare-Portervilie, CA... 


Washington, DC-MD-V. 
Waterloo-Cedar Falls, IA .. 


West Palm Beach-Boca Raton, FL 
Wheeling, WV-OH... 

Wichita, KS 

Wichita Falis, TX.. 

Williamsport, PA... 

Wilmington, DE-NJ-MD . 
Wilmington, NC 
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TABLE |.—WAGE INDEX FOR URBAN AREAS— 


Continued 
Urban area (SMSA or NECMA) 


Worcester-Fitchourg-Leominster, MA.. 


* Approximate value for area. 


TABLE IIl.—WAGE INDEX FOR RURAL AREAS 


State (ali non-SMSA and non-NECMA 
counties) 


Nebraska. 
Nevada... 
New Hampshire. 


North Carolina ss 
North Dakota. 


Pennsylvania.. 
Puerto Rico.... 
Rhode Isiand. 
South Carolina 
South Dakota 
Tennessee. 
Texas... 


Vermont... 
Virginia 
Washington 
West Virginia . 
Wisconsin... 
Wyoming .... 





Wage index 


ct ee oe Manne a a RE aa Roe ——— 


“Approximate value for area. 


[FR Doc. 83-12625 Filed 5-86-83; 3:56 pm] 
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ENVIRONMENTAL PROTECTION 
AGENCY 


40 CFR Part 712 


[OPTS-82004J, FRL 2326-1; SH-FRL 2326- 
1) 


Chemical Information Rules; 
Automatic Reporting 


AGENCY: Environmental Protection 
Agency (EPA). 
ACTION: Final rule. 





summary: EPA is promulgating an 
amendment to the Toxic Substances 
Control Act section 8(a) Preliminary 
Assessment Information rule (47 FR 
26992). This amendment provides that 
all chemicals and mixtures designated 
by the Interagency Testing Committee 
(ITC) for testing consideration will be 
made subject to reporting by their 
manufacturers under the Preliminary 
Assessment Information rule without a 
separate proposal and comment. The 
chemicals will be added to the rule by 
the Agency at the same time the ITC 
report is published. Reporting by 
manufacturers will be required 90 days 
after the rule amendment issued by EPA 
is published in the Federal Register. 
Automatic reporting will speed the 
information gathering process and help 
the Agency in making its decisions on 
testing within the one-year mandated 
period. 

EFFECTIVE DATE: June 10, 1983. 

FOR FURTHER INFORMATION CONTACT: 
For further information on this rule, or to 
obtain copies of the Preliminary 
Assessment Information— 
Manufacturer’s Report (EPA Form No. 
7710-35), contact: Jack P. McCarthy 
Director, TSCA Assistance Office (TS- 
799), Office of Toxic Substances, 
Environmental Protection Agency, Rm. 
E-511B, 401 M St., SW., Washington, 
D.C. 20460, Toll free: (800-424-9065), In 
Washington, D.C.: (554-1404), Outside 
the USA: (Operator—202-554—1404). 
SUPPLEMENTARY INFORMATION: OMB 
Control Number: 2000-0420. 


I. Introduction 


EPA promulgated the Preliminary 
Assessment Information rule for 
reporting by chemical manufacturers in 
the Federal Register of June 22, 1982 (47 
FR 26992). Those companies which 
manufactured, produced, or imported 
one of the approximately 250 chemical 
substances listed were to report general 
production, use, and exposure data to 
the Agency by November 19, 1982. At 
that same time three amendments to the 
rule were proposed for comment. We 
are promulgating one of those 


amendments by adding §712.30{c). The 
other two amendments will be 
promulgated in separate actions. In 
addition, we are revising § 712.30(a) to 
discuss how EPA will treat voluntary 
reporting. This latter revision is a 
nonsubstantive conforming amendment. 
The amendment that is being 
promulgated originally proposed that 
manufacturers of chemicals designated 
for testing in the future by the 
Interagency Testing Committee 
automatically report preliminary 
assessment information. 


II. Automatic Reporting on Future ITC 
Designations 


Following publication of the ITC 
report, the Agency will issue a 
regulation requiring the reporting of 
preliminary assessment information by 
manufacturers of chemical substances 
and mixtures designated by the ITC. The 
rule will become effective 30 days after 
the regulation is published in the 
Federal Register. Manufacturers are to 
complete and submit EPA Form No. 
7710-35 within 60 days of the effective 
date of the rule amendment. 

Each of these rule amendments will 
only change the Preliminary Assessment 
Information rule by adding chemicals; 
the reporting requirements will not be 
changed without notice and comment. 

The chemical substances or mixtures 
which will be automatically added are 
those the ITC has designated for testing 
consideration by the Agency. Within 
one year after the ITC désignates a 
chemical for testing, EPA either must 
initiate rulemaking to require testing 
under section 4 of TSCA or publish its 
reasons for not initiating rulemaking. 
Because of the short time allowed for 
this decision, the Agency must proceed 
as rapidly as possible to gather relevant 
data on designated chemicals. 

Data received from the Preliminary 
Assessment Information rule will 
supplement available data, including 
existing test data, and provide a 
comprehensive data base with which to 
support a testing decision. Further, this 
information will be helpful to the 
Agency in evaluating data submitted in 
response to a test rule by providing a 
preliminary basis for evaluating the 
likelihood that human or environmental 
exposures may achieve levels found to 
cause adverse effects in tests. 

In order to achieve maximum utility 
for the time-constrained test rule 
development process, EPA needs all 
data for internal review within four 
months after the initial ITC designation. 
This requires the Agency to add 
chemicals to the rule by issuing for 
publication in the Federal Register a 
final rule amendment promptly upon 
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receipt of the ITC’s report designating 
additional substances or mixtures for 
priority treatment. The rule becomes 
effective 30 days after it is promulgated; 
all submissions will be due 60 days after 
the effective date. Typically, the Agency 
would expect to receive all report within 
100 days after the ITC report is received. 
This allows the Agency about two 
weeks to review a substantial amount of 
the data before the four-month point at 
which a preliminary decision is made as 
to whether to require testing. 

In some infrequent cases, the Agency 
will need to work with incomplete data 
on the substance involved until about 
six months after receipt of the ITC’s 
designation. This is because processors 
of a chemical may be required to report 
to the Agency after manufacturer 
reporting if insufficient information is 
recived from the manufacturers. An 
amendment under section 8({a) of TSCA 
providing for such processor reporting 
was proposed on June 22, 1982 (47 FR 
27009) and a final amendment now is 
being developed. We anticipate 
requiring processor reporting very 
infrequently, and on few chemicals, so 
that there will be few instances in which 
EPA will have incomplete data for any 
interval of time. 

This final amendment for automatic 
reporting does not allow for public 
comment on the need for reporting on 
individual chemicals designated for the 
ITC. Many commenters on the proposed 
rule objected to the issuance of a 
reporting rule without a notice and 
comment provision. The Agency 
understands these concerns; however, it 
is paramount that data be reported to 
the Age as soon as possible so that 
assessments can be completed within 
the statutorily mandated one year time- 
frame specified in section 4{e) of TSCA. 
The Agency addressed this issue 
previously in the final TSCA section 8(d) 
regulation (47 FR 38784). 

One of the major concerns 
commenters has about automatic 
reporting was that reporting 
requirements may be duplicative if the 
information had already been reported 
voluntarily to the ITC or EPA. 
Companies which submit data 
voluntarily to the ITC are encouraged to 
report those data using a Preliminary 
Assessment Information— 
Manufacturer's Report (EPA Form No. 
7710-35). The Agency agrees that 
reporting may be duplicative in some 
instances. We have therefore developed 
an option whereby data submitted 
voluntarily to either the ITC or EPA on 
the appropriate for may be acceptable to 
the Agency in lieu of section 8(a) 
reporting if certain conditions are met. 
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EPA suggests that a company which 
submits a Manufacturer's Report to the 
ITC simultaneously send a copy of the 
form to EPA. A company that does 
submit a form to EPA before the 
effective date of a rule amendment 
adding a subject chemical will not be 
required to submit a current 
Manufacturer’s Report upon the 
effective date of the amendment, 
provided that the data on the previously 
submitted form is no more than three 
years old as of the effective date. The 
company will still be required to notify 
the Agency, in writing and during the 
reporting period, about the earlier 
submission. The notification letter 
should also certify under oath that the 
data are still current, accurate, and 
complete. Such a letter should state that 
there have been no major changes in the 
production volume of the subject 
chemical or the chemical process used 
in producing the chemical. If this is not 
the case, the submitter must include an 
updated form. 

Alternatively, a company which 
voluntarily submits a Manufacturer's * 
Report only to the ITC will be allowed 
to submit a copy of the original Report 
to EPA when the subject chemical is 
added by amendment to the section 8{a) 
rule. The company will not be required 
to submit a new Report on the chemical. 
The manufacturer will be required to 
provide EPA with written notification 
that the form being used is a copy of the 
form given to the ITC. All other 
requirements concerning verification 
and certification of data, described in 
the previous paragraph, will be 
applicable in this case. 

The Agency continues to encourage 
voluntary reporting. We believe that 
such reporting plays.a vital role in 
providing the ITC and EPA with 
invaluable fundamental data so that 
decisions can be made on a more 
informed basis. Companies wishing to 
submit voluntary data to the ITC but not 
use the Preliminary Assessment 
Information form may continue to do so. 
However, this form must be used for all 
submissions to EPA to satisfy the 
reporting requirements under the section 
8(a) rule. 

Another concern raised by some 
commenters was that information 
provided in public comments on the 
proposed addition of a chemical to the 
section 8(a) rule might convince the 
Agency that section 8(a) reporting on 
that chemical was unnecessary. The 
automatic reporting provision would 
obviate such cases. Based on its 
experience in evaluating ITC-designated 
chemicals to date, and on its review of 
comments on previously proposed 


section 6{a) Preliminary Assessment 
Information reporting proposals, EPA 
projects such situations to occur rarely, 
if at all. If a firm subject to section 8({a) 
reporting on a chemical added to the 
rule through the automatic reporting 
approach believes reporting on that 
chemical is unnecessary, the firm should 
promptly submit to the Agency its 
reasons for that belief. The chemical 
may then be removed from the rule at 
the Agency's discretion, for good cause. 
The Agency will issue a rule amendment 
for publication in the Federal Register 
when withdrawing a chemical from the 
rule. This amendment will remove the 
chemical from the reporting 
requirements of 40 CFR 712.30 and | 
provide the reasons for that removal. 

Only those chemicals which are 
designated by the ITC for testing 
decisions within 12 months are subject 
to the automatic reporting provision at 
this time. The Agency is considering the 
inclusion for automatic reporting of 
those chemicals which the ITC 
recommends for consideration but does 
not designate for EPA response within 
one year. However, before requiring 
such reporting, the Agency will propose 
this new provision for comment. 


III. Who Must Report 


Manufacturers who qualify as small 
with respect to the previously 
prescribed standards are exempt from 
this rule (see 40 CFR 712.25(c)). EPA has 
separately proposed a generic definition 
of small manufacturers for TSCA 
section 8({a) rules (June 23, 1982; 47 FR 
27206). When the final generic small 
manufacturers definition is issued, EPA 
plans to amend 40 CFR 712.25(c) to 
incorporate thé generic definition. 
Periodically, the Agency will change the 
dollar values in the generic exemption 
standards, if necessary, to reflect 
inflation. 


IV. Economic Impact 


Since no chemicals are listed with the 
amendment at this time, there are no 
specific associated costs. However, with 
each addition of chemicals, estimated 
economic impacts will be calculated and 
made available. Figures will vary 
depending on the number of chemicals 
that are designated by the ITC. 

Employing the analysis prepared for 
the Preliminary Assessment Information 
rule promulgated on June 22, 1982, as 
well as other relevant data, we have 
estimated the impact of this amendment 
on firms that must report and upon the 
Agency in terms of reporting and data 
processing costs. Since the average 
number of designations has been six per 
ITC report, we estimate that each 
amendment adding chemicals to the rule 
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will costemanufacturers a total of 
approximately $9,300 and will require 
about 300 burden-hours. The cost to the 
Agency will be negligible ($800 per ITC 
report for data processing). 


V. Rulemaking Record 


The public record for this rule is a 
continuation of the record {OPTS-82004) 
for the Preliminary Assessment 
Information rule published in the June 
22, 1982, issue of the Federal Register (47 
FR 26992). All documents, including the 
index to this public record, are available 
to the public in the OPTS Reading Room 
from 8:00 a.m. to 4:00 p.m. on working 
days (Rm. E-107, 401 M St., SW., 
Washington, D.C. 20460). This record 
includes basic information considered 
by the Agency in developing the rule. 


VI. Regulatory Assessment 
Requirements ‘ 


A. Executive Order 12291 


Under Executive Order 12291, EPA 
must judge whether a regulation is 
“major” and therefore requires a 
Regulatory Impact Analysis. EPA has 
determined that this regulation is not 
major because it will not have an effect 
of $100 million or more on the economy. 
This regulation has no associated costs 
at this time. However, it is expected to 
have a one-time total cost for each 
addition of ITC chemicals to the rule of 
less than $10,000. It will not have a 
significant effect on competition, costs, 
or prices. 

This regulation was submitted to the 
Office of Management and Budget 
(OMB) for review as required by 
Executive Order 12291. 


B. Regulatory Flexibility Act 


Consistent with the purposes of the 
Regulatory Flexibility Act, 5 U.S.C. 601 
et seq., small manufacturers have been 
defined and excluded from 
manufacturer reporting requirements. 
The average cost of reporting for a 
manufacturer is estimated to be less 
than $1,500. 

In view of the exemptions and the 
small cost per company, the Agency 
finds that this rule will not have a 
significant impact on a substantial 
number of small entities. 


C. Paperwork Reduction Act 


The Paperwork Reduction Act of 1980, 
44 U.S.C. 3501 et seg., authorizes the 
Director of the Office of Management 
and Budget to review certain 
information collection requests by 
Federal agencies. The reporting 
provisions in this amendment have been 
approved by OMB during their proposal 
stage (June 1982, under control number 
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2000-0420), along with two other 
amendments which include the 
following: chemicals from the Sixth 
through Ni: th ITC Reports and reporting 
requirements for the processors of these 
chemicals. 


List of Subjects in 40 CFR Part 712 


Chemicals, Environmental protection, 
Reporting and recordkeeping 
requirements. 

(Sec. 8{a), Pub. L. 94-469, 90 Stat. 2003 (15 
U.S.C. 2607)) 
Dated: May 2, 1983. 
Lee L. Verstandig, 
Acting Administrator. 


PART 712—[ AMENDED] 


Therefore, 40 CFR 712.30 is amended 
by revising paragraph (a) and adding 
paragraph (c) to read as follows: 


§ 712.30 Chemical lists and reporting 
periods. 

(a)(1) Persons subject to this Subpart 
B must submit a Preliminary Assessment 
Information Manufacturer's Report for 
each chemical substance or mixture that 
is listed or designated in this section. 
(OMB control number 2000-0420.) 

(2) Unless a respondent has already 
prepared a Manufacturer's Report in 
conformity with conditions set forth in 
paragraph (a)(3) of this section, the 
information in each Manufacturer's 
Report must cover the respondent's 
latest complete corporate fiscal year as 
of the effective date. The effective date 
will be 30 days after the Federal 
Register publishes a rule amendment 
making the substance or mixture subject 
to this Subpart B. 

(3) Persons subject to this Subpart B 
need not comply with the requirements 


of paragraph (a)(2) of this section if they 
meet either one of the following 
conditions: 

(i) The respondent has previously and 
voluntarily provided EPA with a 
Manufacturer's Report on a chemical 
substance or mixture subject to this 
Subpart B, which contains data for a 
one-year period ending no more than 
three years prior to the effective date 
described in paragraph (a)(2) of this 
section. Respondents meeting this 
condition must notify EPA by letter of 
their desire to have the voluntary 
submission used in lieu of a current data 
submission and must verify the 


- completeness and current accuracy of 


the voluntarily submitted data. Such 
letters must contain the following 
language: “I hereby certify that, to the 
best of my knowledge and belief, all 
information entered on this form is 
complete and accurate. I agree to permit 
access to, and the copying of records by, 
a duly authorized representative of the 
EPA Administrator, in accordance with 
the Toxic Substances Control Act, to 
document any information reported on 
the form.” Notification letters must be 
submitted prior to the reporting 
deadline. (OMB control number 2000- 
0420.) 

(ii) The respondent has previously 
submitted a Manufacturer’s Report on a 
chemical substance or mixture subject 
to this Subpart B to the Interagency 
Testing Committee, but not to EPA, and 
that Report contained data for a one- 
year period ending less than three years 
prior to the effective date described in 
paragraph (a)(2) of this section. 
Respondents meeting this condition 
must submit a copy of the 
Manufacturer's Report to EPA, and must 
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submit an accompanying letter notifying 
EPA of the respondent's intent that the 
submission be used in lieu of a current 
Manufacturer's Report. The notification 
letter must verify the completeness and 
current accuracy of the voluntarily 
submitted data. Such a letter must 
contain the following language: “I 
hereby certify that, to the best of my 
knowledge and belief, all information 
entered on this form is complete and 
accurate. I agree to permit access to, 
and the copying of records by, a duly 
authorized representative of the EPA 
Administrator, in accordance with the 
Toxic Substances Control Act, to 
document any information reported on 
the form.” The submission must be 
made prior to the reporting deadline. 
(OMB control number 2000-0420.) 


- * ~ * * 


(c) Chemical substances and mixtures 
that have been designated by the 
Interagency Testing Committee, 
established under TSCA section 4(e), for 
EPA’s testing consideration within one 
year, are subject to this subpart 30 days 
after EPA issues a regulation listing the 
chemical substance or mixture in the 
Federal Register. A Preliminary 
Assessment Information— 
Manufacturer's Report must be 
submitted for each chemical substance 
and mixture within 60 days after the 
effective date. At EPA’s discretion, a 
designated substance or mixture may be 
withdrawn, for good cause, from the 
rule’s reporting requirements prior to the 
effective date. 

[FR Doc, 83-12733 Filed 5-10-83; 8:45 am] 
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Note: The Office of the Federal Register proposes to terminate the 
formal program of agency publication on assigned days of the 
week. See 48 FR 19283, April 28, 1983. 
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Note: No public bills which have become law were received by the 
Office of the Federal Register for inclusion in today’s List of Public 
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